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Letter  Opinion  No.  75-1 


January  2,    1975 


Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Creation  of  Conmission  on -Status  of  Women 
in  Accordance  with  Charter  Requirements 

Dear  Mr.  Dolan: 

On  behalf  of  Supervisor  Barbagelata,  you  have  inquired 
whether  the  proposed  ordinance,  File  506-74,  establishing 
a  Commission  on  the  Status  of  Women,  properly  establishes  the 
commission  in  conformity  with  the  Charter  requirements.   In 
my  opiniOti'the  proposed  ordinance  would  establish  a  City 
department  and  commission  which  meets  the  requirements  of 
section  2.101  of  the  Charter. 

There  are  two  key  elements  in  the  establishment  of 
a  department  and  a  commission  by  the  Board  of  Supervisors 
pursuant  to  the  provisions  of  section  2.101  of  the  Charter: 
the  first  is  that  the  Mayor  recommend  the  creation  of  the 
department  and  commission  by  the  Board  of  Supervisors,  and 
the  second  is  that  the  Board  of  Supervisors,  if  it  acts 
favorably  upon  the  Mayor's  recommendation  by  enacting  ap- 
propriate legislation  creating  the  department  and  commission,  . 
provide  in  the  legislation  that  the  membership  of  the  com- 
mission be  appointed  by  the  Mayor. 
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It  is  my  understanding  that  by  letter  of  September 
18,  1974,  the  Mayor  asked  the  Board  of  Supervisors  to  convert 
the  Committee  on  the  Status  of  Women  to  a  Commission  on  the 
Status  of  Women  and  that  his  signature  recommending  the 
initial  legislation  which  would  establish  the  commission  and 
the  department  under  it  appear  on  the  face  of  the  draft  of 
the  ordinance  submitted  to  the  Board  of  Supervisors. 

The  proposed  legislation  provides  for  an  Executive 
Secretary  (or  Coordinator  if  you  look  to  the  later  drafts) 
who  is  appointed  by  the  Commission  and  who  is  Che  immediate 
supervisor  of  all  staff  personnel.   This  is  consistent  with 
Charter  section  3.500(h)  which  authorizes  a  commission 
appointed  by  the  Mayor  to  appoint  a  civil  service  exempt 
administrative  head  of  the  affairs  under  its  control.   Under 
Charter  section  3.501,  the  chief  executive  appointed  by  a 
commission  has  the  powers  and  duties  of  a  department  head, 
thus  the  net  effect  of  the  structure  set  forth  in  the  draft 
ordinance  is  the  creation  of  a  department  under  a  commission. 

Finally,  every  draft  of  the  ordinance  which  I  have 
seen  calls  for  the  Mayor  to  appoint  the  Commissioners. 

In  summary,  it  is  my  opinion  that  the  draft  ordinance 
would  estab'lish  a  commission  authorized  under  section  2.101 
of  the  Charter. 

Very  truly  yours. 


THOMS   M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-2 


January  8,  1975 


Mr.  James  ¥urm 

Actg.  General  Manager j  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 

Subject:   Conflict  of  Interest  .Charter 
Section  8.105(f);  "Close 
Business  Association  of 
Continuing  Nature" 

Dear  Mr.  Wurm: 

This  refers  to  your  request  for  an  opinion  as  to 
whether  Mr.' Robert  Costello_,   who  is  a  member  of  the  Civil 
Service  Commission,  will  be  in  conflict  of  interest  under 
Charter  Section  8.105(f)  by  reason  of  the  fact  that  he  is 
Business  Representative  of  the  United  Association  of  Journey- 
men and  Apprentices  and  Pipefitting  Industry,  Local  Union  #38, 

Charter  Section  8.105(f)  was  added  to  Section  8.IO5  by 
the  electorate  in  the  June,  1974  election.   Section  8.105(f) 
provides  as  follows : 

"No  officer  or  employee  shall  have  an 
interest  in  any  matter  for  his  consideration 
or  determination  which  arises  from  a  close 
business  association  of  a  continuing  nature. 
A  close  business  association  of  a  continuing 
nature  means  any  undertaking  for  profit, 
including,  but  not  limited  to,  a  corporation, 
partnership,  officeholding  or  employment  in 
or  by  any  labor  or  employee  organization, 
trust,  proprietorship,  association  or  joint 
venture." 
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The  comDensation  of  pliimlDers  in  City  employment  is 
fixed  each  year  under  Charter  Section  8.403.   This  section 
provides  that  the  Civil  Service  Commission  shall  certify  the 
generally  prevailing  rate  for  groups  or  crafts  in  private 
employment  in  San  Francisco  pursuant  to  collective  bargaining 
agreements.   The  Board  of  Supervisors  thereafter  has  the  power 
and  duty  to  fix  such  rates  of  pay  as  the  compensation  for 
plumbers  engaged  in  City  and  County  service. 

Charter  Section  8.401  provides  for  the  manner  of 
setting  compensation  for  so-called  "miscellaneous  employees." 
Section  8.401  provides  in  part  as  follows: 


"In  fixing  schedu;Les  of  compensatioh  as 
in  this  section  provided^  the  civil  service 
commission  shall  prepare  and  submit  to  the 
board  of  supervisors  and  the  board  shall  adopt 
a  schedule  of  compensations  which  shall  include 
all  classifications,  positions  and  places  of 
employment  the  wages  or  salaries  for  which  are 
subject  to  the  provisions  of  this  section;  pro- 
vided^, that  the  civil  service  commission  shall 
from  time  to  time  prepare  and  submit  to  the 
board  of  supervisors  and  the  board  shall  adopt 
amendments  to  the  schedule  of  compensations 
v;hich  are  necessary  to  cover  any  new  classifi- 
cations added  by  the  civil  service  commission. 
Under  the  schedules  of  compensation  recommended 
by  the  civil  service  commission  and  adopted  by 
the  board  of  supervisors  as  herein  provided, 
like  compensation  shall  be  paid  for  like  service, 
based  upon  the  classification  as  provided  in 
section  3.661  of  the  charter,  and  for  those 
classifications  of  employment  in  which  the 
practice  is  customary,  the  proposed  schedules  of 
compensation  shall  provide  for  minima,  inter- 
mediate, and  maxima  salaries  and  for  a  method 
of  advancing  the  salaries  of  employees  from  the 
minim\am  to  the  intermediate  and  to  the  maximum 
with  due  regard  to  seniority  of  service.   The 
compensations  fixed  as  herein  provided  shall  be 
in  accord  with  the  generally  prevailing  rates 
of  v;ages  for  like  service  and  working  conditions 
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in  private  employment  or  in  other  comparable 
governmental  organizations  in  this  state; 
provided;,  that  for  specialized  services  v/hich 
are  peculiar  to  the  municipal  service  and  not 
duplicated  elsev;here  in  private  or  other 
governmental  organizations  in  this  state,  the 
commission  shall  recommend  and  the  board  of 
supervisors  shall  fix  a  compensation  vrhich 
shall  be  in  accord  with  the  wages  paid  in 
private  eraplojonent  or  other  governmental  or- 
ganizations in  the  state  for  the  nearest  com- 
parable service  and  vrorking  conditions;  and 
provided  further  that  if  the  civil  service 
•  , ■   commission  determines  on  the  basis  of  facts 
and  data  collected  as  hereinafter  provided 
that  the  rates  generally  prevailing  for  a  par- 
•  ticular  service  in  private  employment  or  in 
other  governmental  organizations  are  incon- 
sistent with  the  rates  generally  prevailing 
in  private  employment  or  other  governmental 
organizations  for  services  requiring  generally 
comparable  training  and  experience,  the  com- 
mission shall  set  forth  these  data  in  its 
o;^ficial  records  and  shall  recommend  and  the 
board  of  supervisors  shall  fix  a  compensation 
for  such  service  that  shall  be  consistent  with 
the  compensations  fixed  by  the  board  of  super- 
visors for  other  services  requiring  generally 
comparable  training  and  experience;  and  provided 
further  that  the  minimum  compensation  fixed  for 
full  time  employment  subject  to  the  civil  service 
provisions  of  this  charter  shall  be  not  less  than 
one  hundred  and  six  dollars  ($106)  per  month, 

"The  proposed  schedules  of  compensation  or 
any  amendments  thereto  shall  be  recommended  by 
the  civil  service  commission  solely  on  the  basis 
of  facts  and  data  obtained  in  a  comprehensive 
investigation  and  survey  concerning  v;ages  paid 
in  private  employment  for  like  service  and  v7ork- 
ing  conditions  or  in  other  governmental  organ- 
izations in  this  state.   The  commission  shall  set 
forth  in  the  official  records  of  its  proceedings 
all  of  the  data  thus  obtained  and  on  the  basis 
of  such  data  the  commission  shall  set  forth  in  its 
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official  records  an  order  making  its  find- 
ings as  to  what  is  the  generally  prevailing 
rate  of  pay  for  each  class  of  employment  in 
the  municipal  service  as  herein  provided,,  and 
shall  recommend  a  rate  of  pay  for  each  such 
classification  in  accordance  therewith.   The 
proposed  schedules  of  compensation  recommended 
"by  the  civil  service  commission  shall  be  trans- 
mitted to  the  hoard  of  supervisors,  together 
with  a  compilation  of  a  siommary  of  the  data 
obtained  and  considered  by  the  civil  service 
commission  and  a  comparison  showing  existing 
schedules." 

You  have  advised  that  in'  the  Salary  and  Wage  Survey 
Report  which  will  be  submitted -to  the  Civil  Service  Commission 
for  consideration  certain  miscellaneous  classifications  under 
Section  8.401  have  a  compensation  relationship  to  certain 
plumber  classifications  in  Sections  8.403  as  follows: 

Classes  Directly  Related  to  7388  Utility  Plum.ber  of  73^7 
Plumber  in  8.401: 

7204  Chief  District  Water  Serviceman  10^  over  7317 

7230  Fire  Dept.  Water  System  Foreman  15^  over  7388 

7240  Water  Meter  Shop  Foreman  8o^  of  7388 

7316  District  Water  Serviceman  49^  of  7388 

7317  Senior  District  Water  Serviceman  155^  over  73l6 
7323  Fire  Dept.  Water  System  Sub-Foreman  10^  over  7388 
7353  Water  Meter  Repairman  8o^  of  7388 
7462  Utility  Plumber  Helper  8o>^  of  7347 

You  have  also  advised  that  a  number  of  employees  in 
these  classes  are  members  of  Local  Union  #38,  and  the  above  classes 
take  the  same  working  condition  benefits  as  v:ill  be  determined  by 
the  commission  for  pliombers  under  Section  8.403. 

You  also  state  that  certain  classes  whose  compensation 
will  be  set  under  Section  8.401  perform  similar  duties  to  the 
plumber  classification,  and  in  the  Salary  3.nd  Wage  Survey  Report 
which  will  be  submitted  to  the  Civil  Service  Commission  for  con- 
sideration, the  compensation  has  been  set  by  reference  to  the 
craft  rate  as  follows : 
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Classes  Related  by  Bench  Mark  Reference  in  8.4oi: 

5102  Public  Bldgs.  Maintenance  and  Repair  Asst.  Supt. 

5104  Public  Bldgs.  Maintenance  and  Repair  Supt. 

5262  Bldg.  Maintenance  and  Repair  Asst.  Engineer 

5264  Bldg.  Maintenance  and  Repair  Engineer 

6236  Boiler  Inspector 

6238  Senior  Boiler  Inspector 

6242  Pl-umbing  Inspector 

6244  Chief  Plumbing  Inspector 

7102  Maintenance  and  Repair  Asst.  Supt.  Hetch  Hetchy  Project 

7124  Maintenance  and  Repair  Supt.^  Hetch  Hetchy  Project 

7134  Water  Construction  and  Maintenance  Supt, 

7202  Asst.  Supt.  Structural  Maintenance 

7207  Docks  and  Shipping  Water  Service  Supervisor 

7442  Water  Meter  Repair  Helper 

Under  Section  8.403  the  Civil  Service  Commission  certi- 
fies the  prevailing  rate  for  plumbers  in  private  employment  in 
San  Francisco  under  collective  bargaining  agreements.   Under 
Section  8.401  the  Civil  Service  Commission  prepare  and  submit" 
and  "recommend"  to  the  Board  of  Supervisors  a  schedule  of  com- 
pensation for  a  number  of  City  employments  v;hich  are  directly 
related  tbi  compensation  of  the  plumber  prevailing  rate. 

Mr.  Costello^  as  a  member  of  the  Civil  Service  Com- 
mission^ x-rill  have  for  his  determination  and  consideration  matters 
which  appear  to  be  so  directly  connected  with  his  position  and 
office  in  the  Plumbers  Union  as  to  constitute  a  conflict  of 
interest  within  the  intent  and  meaning  of  Charter  Section  8. 105. 
It  is  my  opinion  that  Mr.  Costello  should  resign  from  the  Civil 
Service  Comjnission  in  order  to  remove  any  possible  conflict  of 
interest  concerning  the  Civil  Service  Commission  deliberations 
on  these  matters. 

Very  truly  yours. 


THOI^S  M.    O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Use  of  Funds  from  Fuhrman 

Bequest  to  Restore  the  Windmills 
in  Golden  Gate  Park 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  in  which  you  advise 
that  Supervisor  Alfred  J.  Nelder  has  requested  my  opinion  as  to 
whether  or  not  funds  from  the  Fuhrman  Bequest  may  be  utilized 
for  the  purppse  of  restoring  the  windmills  in  Golden  Gate  Park. 

This  office  has  had  occasion  to  issue  many  opinions  regard- 
ing permissible  uses  of  the  funds  in  the  Fuhrman  Bequest.   Based 
upon  the  language  used  by  the  maker  of  said  bequest,  which  states 
in  part  as  follows: 

"...  and  the  remaining  one-half  of  said  rest  and 
residue  for  the  further  adornment  of  our  famed  and 
beloved  Golden  Gate  Park,  as  may  ^be  determined  by 
the  Park  Commission  of • said  City  and  County,  and  it 
is  ray  intent  and  will  that  the  public  at  large  shall 
be  and  become  my  ultimate  beneficiaries," 

it  has  consistently  been  the  City  Attorney's  opinion  that  the 
phrase  "further  adornment"  indicated  a  desire  on  the  part  of  the 
benefactor  to  add  something  to  that  which  already  existed  and, 
concomitantly,  precluded  the  use  of  said  funds  for  repairs  or 
maintenance.   (Letter  Op.  Nos.  3735,  Dec.  19,  1945;  3856,  Oct.  8, 
1946;  10,  April  7,  1949;  214,  July  11,  1950;  520,  March  24,  1952; 
see  also:   Letter  dated  February  21,  1974  [a  copy  attached  hereto] 
addressed  to  Supervisor  Quentin  Kopp  concerning  legality  of  using 
Fuhrman  Bequest  monies  for  restoration  and  replacement  of  Francis 
Scott  Key  monument.) 
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You  refer  to  the  question  asked  by  the  Recreation  and  Park 
Commission  in  Opinion  No.  3735,  dated  December  19,  1945,  which  was 
whether  or  not  funds  from  the  Fuhrman  Bequest  could  be  used  for  the 
beautif ication  of  Stow  Lake  and  the  improvement  of  the  boathouse. 

It  was  concluded  that  the  meaning  of  the  word  "adorn"  is  to 
embellish,  to  dress  with  ornaments,  to  render  pleasing  or  attrac- 
tive, etc.  and  that  the  expression  "further  adornment"  indicated 
the  addition  of  something  to  that  which  already  existed.   Hence, 
use  of  the  funds  could  be  used  for  beautif ication  of  Stow  Lake  and 
the  improvement  of  the  boathouse.   However,  it  was  pointed  out  that 
no  part  of  said  funds  could  be  used  for  maintenance  or  repairs  of 
the  boathouse  since  the  maker  of  the  will  used  the  expression  "fur- 
ther adornment"  which  indicated  that  he  desired  the  addition  of 
something  to  that  which  already  existed. 

The  windmills  in  question  are  located  next  to  the  Great 
Highway  at  the  western  extreme  of  Golden  Gate  Park.   Having  been 
so  located  since  approximately  1902  and  constantly  exposed  to  the 
harsh  elements  of  that  area,  they  have  deteriorated  into  a  state 
of  disrepair  which  includes  the  total  absence  of  sails  and  vanes 
on  both  structures.   The  Recreation  and  Park  Commission  has  advised 
that  the  restoration  in  question  would  include  the  replacement  of 
the  missing^  sails  and  vanes  and  also  the  repair  or  replacement  of 
any  other  portion  of  the  structures  which  is  in  need  of  same  with- 
out any  substantial  change  from  the  original  construction  and  archi- 
tectural appearance.   In  the  architectural  sense,  to  restore  means 
to  return  a  structure  to  its  original  state  or  to  repair.   (Web- 
ster's New  International  Dictionary,  2nd  ed.  1957.) 

I  am  of  the  opinion  that  restoration  of  the  windmills  does 
not  constitute  "adornment"  or  "further  adornment"  of  said  park  but 
rather  is  tantamount  to  repair  or  maintenance.   In  accord  with  a 
number  of  previous  opinions  interpreting  the  Fuhrman  Bequest,  I  am 
of  the  opinion  that  funds  from  the  Fuhrman  Bequest  may  not  be  uti- 
lized for  such  purposes. 

Accordingly,  you  are  advised  that  in  my  opinion  the  terms 
and  provisions  of  the  Fuhrman  Bequest  do  not  permit  said  funds  to 
be  expended  for  the  purposes  stated  in  your  inquiry. 

Very  truly  yours. 


THOl-IAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   San  Francisco  Administrative  Code 
Section  16.503(a);  Definition  of 
Campaign  Contribution'  with  Respect 
to  Fund  Raising  Dinner 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  December  13,  1974, 
wherein  you  advise  that  Supervisor  Terry  A.  Francois  has 
requested  an,  opinion  with  respect  to  the  following  hypothetical 
question: 

If  a  fund  raising  dinner  is  given  by  or  on  behalf  of  a 
member  of  the  Board  of  Supervisors,  with  each  ticket  therefor 
costing  $100,  is  the  limitation  expressed  in  Section  1.6.503(e) 
such  that  only  $10  of  such  amount  can  be  deducted  for  the  cost 
of  the  dinner  and  all  other  expenses  in  connection  with  said 
fund  raising  event,  with  the  remaining  $9  0  to  be  computed  in 
determining  the  aggregate  amount  of  the  campaign  fund  allowable 
under  Section  16.519(b)(2)? 

Section  16.503(e)  of  the  San  Francisco  Administrative 
Code  provides,  in  pertinent  part,  as  follows: 

"...  The  term  'contribution'  includes  the 
purchase  of  tickets  for  events  such  as  dinners,  .  .  .; 
provided,  however,  that  in 'calculating  the  aggregate 
amounts  specified  in  section  16.519(b)  of  this 
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article,  the  actual  amount  spent  for  food  for  said 
fund  raising  event  plus  the  actual  amount  spent  for 
all  other  expenses"  in  connection  therewith  not  in 
excess  of  ten  percent  (10%)  of  the  gross  receipts  of 
said  fund  raising  event,  may  be  deducted  from  the 
gross  receipts  thereof;  ..." 

In  my  opinion,  while  the  actual  amount  paid  for  each  ticket 
to  a  fund  raising  dinner  is  a  contribution  to  a  campaign  fund,  the 
total  amount  paid  for  all  such  tickets  is  subject  to  certain 
deductions  in  calculating  its  impact  upon  the  campaign  contribu- 
tion limitation  set  forth  in  Section  16.519(b)  of  the  San 
Francisco  Administrative  Code.   One  such  deduction  is  the  actual 
amount  spent  for  food  for  the  dinner..   The  other  deduction  is 
the  actual  amount  spent  for  all  expenses,  other  than  food,  in 
connection  with  the  dinner  and  it  is  only  this  latter  deduction 
that  IS  subject  to  the  ten  percent  (10%)  limitation. 

Thus,  in  the  hypothetical  case  set  forth  in  your  letter 
It  would  be  necessary  to  know  the  total  number  of  dinner  tickets 
sold  in  order  to  calculate  the  impact  it  would  have  upon  the 
campaign  contribution  limitation  set  forth  in  Section  16.519(b). 
The  total  number  of  tickets  sold  would  indicate  the  gross  receipts 
of  the  dinner  and  in  calculating  the  amount  thereof  to  be  con- 
sidered in  calculating  the  Section  16 . 519 (b) . limitation,  one  would 
first  deduct  from  said  gross  receipts  the  actual  amount  spent  for 
food  for  the  dinner  and,  from  that  total,  then  deduct  the  actual 
amount  spent  for  all  expenses,  other  than  food,  in  connection  with 
the  dinner;  provided,  however,  that  the  amount  to  be  deducted  for 
all  expenses,  other  than  food,  may  not  exceed  ten  percent  (10%) 
of  the  gross  receipts  of  the  dinner. 

Very  truly  yours. 


THOIvlAS    M .    0  '  CONNOR 
City  Attorney 


Letter  Opinion  No.  75-5 


January  ik,    1975 


Mr,  William  Beck:erj  Director 
Human  Rights  Coirmission 
1095  Market  Street^  Suite  5OI 
San  Francisco,,  California  9^103  ' 

Subject:  Application  of  Section  12B  of 

Administrative  Code  to  Suppliers 
of  City  Contractors 

Dear  Mr,  Becker: 

This  letter  is  in  response  to  your  inquiry  concern- 
ing the  application  of  Section  12B  of  the  Administrative  Code 
to  suppliers  of  City  contractors. 

Section  12B.1  provides  in  part  as  f ollovrs  : 

"All  contracting  agencies  of  the  City 
,  ,  ,  shall  include  in  all  contracts ^  fran- 
chisesj  leases,  concessions  or  other  agree- 
ments .  ,  ,  a  provision  obligating  the 
contractor  ,  .  ,  not  to  discriminate  .  .  , 
against  an  employee  ,  .  ,  and  shall  require 
such  contractor,  franchisee,  lessee,  or  con- 
cessionaire to  include  a  similar  provision 
in  all  subcontracts,  subleases  or  other  sub- 
ordinate agreement  let,  awarded,  negotiated 
or  entered  into  thereunder." 

A  "supplier"  is  defined  in  Section  12B,l(a)  as  follows: 

"Supplier  means  any  persons,  firm, 
partnership,  corporation,  or  any  combination 
thereof,  vrho  submits  a  bid  or  enters  into  a 
contract  with  i;he  awarding  agency  of  the  City 
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and  Coimty,  or  who  submits  a  bid  or  enters 
into  a  contract  with  any  contractor,  sub- 
contractor^ lessee,  sublessee,  franchisee 
.  or  concessionaire  engaged  in  the  performance 
of  a  contract  let,  awarded  or  granted  by  or 
on  behalf  of  the  city  and  county,  for  the 
supplying  of  goods,  materials,  services, 
equipment  or  furnishings." 

Section  12B.2  provides  in  part  as  follows: 

"Every  contract  or  subcontract  for  or 
on  behalf  of  the  City  and  County  of  San 
Francisco  for  public  works  or  for  the  pur- 
chase of  goods  or  services,  as  provided  in 
Sec.  12B.1  hereof,  shall  contain  the  pro- 
visions follov;ing,  which  shall  be  known  as 
the  nondiscrimination  provisions  of  such 
contract. 

"In  the  performance  of  this  contract, 
the  contractor,  subcontractor  or  supplier 
agrees  as  follows: 

■9 

"(a)  VJherever  the  work  is  performed 
or  supplies  are  manufactured  in  the  United 
States,  the  contractor,  subcontractor  or 
supplier  will  not  discriminate  against  any 
employee  or  applicant  for  employment  because 
of  race,  color,  religion,  ancestry,  national 
origin,  age,  sex,  or  sexual  orientation. 
The  contractor,  subcontractor  or  supplier 
vrill  take  affirmative  action  to  insure  that 
applicants  are  employed,  and  that  employees 
are  treated  equally  during  employment,  without 
regard  to  their  race,  color,  religion,  ancestry, 
national  origin,  age,  sex,  or  sexual  orienta- 
tion. " 

Accordingly,  you  are  advised  that  the  non-discrimina- 
tion and  affirmative  action  requirements  of  Section  12B  apply 
not  only  v;here  the  supplier  contracts  directly  with  the  City, 
but  also  applies  to  suppliers  of  City  contractors,  provided 
that  the  City  contractor  has  included  the  non-discrimination  pro- 
visions as  required  by  Section  12B  in  the  subordinate  agreement 
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under  the  City  contract  which  is  entered  into  "between  the  City 
contractor  and  the  supplier. 

Very  truly  yours ^ 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-6 


January  17,  1975 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Commerce  High  School  Playfield; 
Title  of  Parcel 

Dear  Mr.  Dolan: 

This  is  in  response  to  a  request  for  an  opinion  as  to 
who  possesses  title  to  the  Comrr.erce  Playfield  football  site. 
This  letter  further  amplifies  my  response  to  you  dated  December  18, 
1974  concerning  the  same  subject  matter. 

A  review  of  the  records  discloses  that  on  November  21, 
1922  at  a  special  election  held  in  the  City  and  County  of  San 
Francisco,  tV7o  propositions  were  submitted  to  the  voters  in  one 
consolidated  election  to  incur  a  bonded  indebtedness  by  the  City 
and  County  for  one,  the  construction,  com.pletion  and  equipment 
by  the  City  and  County  of  San  Francisco  of  permanent  buildings 
to  be  used  for  public  schools  and  the  acquisition. of  necessary 
lands  therefor,  and  two,  the  construction,  completion  and 
equipment  of  permanent  buildings  by  the  City  and  County  of  San 
Francisco  to  be  used  as  a  Relief  Hom.e.   The  propositions  were 
approved  by  the  voters  of  the  City  and  County  of  San  Francisco. 
Pursuant  to  Resolution  22858  (nev;  series)  dated  September  6, 
1924,  title  in  the  block  bounded  by  Van  Ness  Avenue,  Franklin, 
Hayes  and  Grove  Streets  was  acquired  by  the  City  for  school 
purposes. 
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This  office  has  previously  considered  the  question  of 
title,  and  in  Opinion  No.  625  dated  November  5,  1952  and  in    <*" 
Opinion  No.  660  dated  February  3,  1953  issued  by  my  predecessor 
Dion  R.  Holm,  it  was  concluded  that  title  to  this  property  is 
vested  in  the  City  and  County  of  San  Francisco  for  school 
purposes.   I  concur  with  these  opinions. 

Very  truly  yours. 


THOMAS  H,  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-7 


January  24^  I975 


Mr,  Arthur  C.  Agnos 
Commissioner  in  Charge 
Commission  on  the  Aging 
l64  City  Hall 
San  Francisco J  California 

Subject:   Bequest  of  LeRoy  H»  Vane  - 
•  Senior  Citizens  Center 

Dear  Mr.  Agnos : 

A  report  in  the  Thursday ^  January  23 ^  1975 
Examiner,  to  the  effect  that  I  have  given  an  opinion  on 
the  Vane  bequest,  states: 

"Despite  ruling  from  the  City  Attorney 
that  says  all  the  Vane  money  must  he  spent 
in  Golden  Gate  Park,  the  Cor.miission  on  the 
Aging  says  it  has  an  opinion  from  the  legis- 
lative counsel  in  Sacramento  vrhich  disagrees 
with  the  City  Attorney." 

An  article  in  the  San  Francisco  Chronicle  of  Friday, 
January  24,  1975  states: 

"Although  the  City  Attorney  has  ruled 
the  money  can  only  be  used  in  the  park, 
Agnos  says  he  has  other  legal  opinions  that 
it  can  be  used  elsewhere  in  the  city  for  the 
.  benefit  of  old  persons." 

These  reports  of  my  opinion  on  the  Vane  bequest  are  inaccurate. 

I  enclose  a  copy  of  m^y  opinion  of  November  25,  19o8j 
Letter  Opinion  No.  68-87,  concerning  the  Vane  bequest.   For 
your  information  in  that  opinion  1  stated,  page  3^  concluding 
paragraph,  as  follows : 
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"Section  101  of  the  Probate  Code 
requires  that  the  intention  of  the  testator 
should  be  carried  out  as  nearly  as  possible 
and  by  the  use  of  the  word  "preferably"  the 
testator  directed  the  Commission  to  give 
first  priority  to  locating  the  Senior 
Citizens  Center  in  the  area  of  the  Conserva- 
tory in  Golden  Gate  Park,   This  intention 
niust  be  carried  out  if  it  can  be  feasibly 

,  done.   If  the  Commission  finds  that  it  is 
not  practical  or  possible  to  construct  a 
Senior  Citizens  Center  in  the  area  of  the 
Conservatory  in  Golden  Gate  Park,  then  it 

^  may  use  the  funds  to  construct  a  building 
in  another  location  either  in  or  out  of 
Golden  Gate  Park  since  the  obligation  in- 
posed  by  Mr.  Vane  is  not  legally  binding 


on  the  Commission. 


Very  truly  yours. 


THOMAS   M.    O'COimOR 
City  Attorney 


Letter  Opinion  No.  75-8 


January-  2.1,    1975 


Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Nomination  of  Members  of  Commission 
on  Status  of  Women  by  Less  than  Full 
Board  of  Supervisors 

Dear  Mr.  Dolan: 

On  behalf  of  Supervisors  Barbagelata  and  Francois  you 
have  requested  an  opinion  on  the  legality  of  a  three  member 
committee  of  the  Board  of  Supervisors  nominating  the  members 
of  the  proposed  Commission  on  the  Status  of  Women.   In  my 
opinion  there  is  no  provision  in  the  Charter  which  would  pre- 
clude nomination  by  less  than  the  full  Board.   Further,  I 
know  of  no  inherent  right  that  Board  mem.bers  possess  to  par- 
ticipate in  the  selection  of  nominees  for  a  Commission 
established  pursuant  to  Charter  Section  2.101.   What  you 
have,  I  believe,  is  a  policy  question  for  the  Board  itself. 

Under  Charter  Section  2.101  the  members  of  the 
Commission  must  be  appointed  by  the  Mayor.   There  is  nothing 
in  Section  2.101  v/hich  precludes,  however,  the  Board's  pro- 
viding by  ordinance  that  the  Mayor  shall  appoint  from  a 
list  of  persons  nominated  by  another  person  or  body,  including 
the  Board  or  some  portion  of  the  Board's  membership,  so  long 
as  the  Mayor  is  free  to  reject  any  particular  nominee. 
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In  the  case  of  the  proposed  Corrjuission  on  the  Status 
of  Women,  the  so-called  nominations  by  the  Board  must  be 
made  from  a  group  of  persons  x-7ho  file,  or  on  whose  behalf 
is  filed,  an  application  to  serve  as  a  Commissioner.   Since 
the  applications  have  to  be  accompanied  by  the  signatures 
of  fifteen  sponsors  who  are  residents  of  the  City  and  County 
of  San  Francisco,  it  appears  that  the  initial  "nominations 
are  actually  made  by  members  of  the  public.   Section  33.3(c) 
(2).   There  is  a  period  of  time  following  submittal  of  appli- 
cations during  which  the  public  can  file  statements  in  support 
of  or  in  opposition  to  applicants.   Section  33.3(c)(3).   It 
is  only  after  these  statements  are  submitted,  and  then  only 
from  the  group  of  applicants  who  are  sponsored  by  fifteen 
residents  of  the  City,  that  a  special  committee  of  three 
members  of  the  Board  of  Supervisors,  appointed  by  the 
President  of  the  Board,  compiles  a  list  of  nominees   for  the 
Mayor.  . 

It  is  the  Mayor  who  makes  the  final  decision  on 
appointment  of  the  members  of  the  proposed  Comxnission  on _ the 
Status  of  Women.   Any  time  the  Mayor  chooses  not  to  appoint 
any  of  the  persons  on  the  current  list,  the  Mayor  is  free 
to  ask  for  another  list  of  nominees:   Section  33.3(c)  provides 
that  a  list  of  persons  qualified  for  appointment  shall  be 
submitted  to  the  Mayor  ''at  the  request  of  the  Mayor,  but  at 
least  annually." 

The  act  of  "nominating"  persons  from  a  group  of  persons 
nominated  initially  by  the  public  for  appointment  by^^the  Mayor 
to  a  Commission  certainly  does  not  constitute  "final  action 
"by  the  Board  of  Supervisors."   Since  it  is  not   final 
action  by  the  Board  of  Supervisors,  as  that  term  is  used  in 
Section  2.300  of  the  Charter,  the  provisions  of  Section  2.300 
relating  to  action  by  the  Board  by  ordinance  or  resolution  do 
not  apply. 
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Further,  in  effect,  the  act  of  screening  the  appli- 
cations for  membership  on  the  Commission  could  be  assigned 
to  any  official  under  Section  2.101  of  the  Charter,  which 
provides  in  relevant  part: 

"The  board  of  supervisors  may,  by  ordinance, 
confer  on  any  officer,  board  or  commission  such 
.  .     other  and  additional  powers  as  the  board  may  deem 
advisable." 

The  fact  that  the  Board  may  choose  to  confer  the  power  to 
screen  applicants  for  appointment  as  Commissioners  on 
members  of  a  committee  appointed  by  the  President  of  the 
Board  is  consistent  with' the  Board's  authority  to  confer 
powers  on  any  officer  of  the  City. 

_As  I  indicated  initially,  there  is  no  provision  of 
law  which  would  preclude  the  system  of  nomination  and 
appointment  of  Commissioners  established  in  the  proposed 
ordinance  setting  up  a  Commission  on  the  Status  of  Women. 
What  is  involved  is  the  policy  question  as  to  whether  the 
majority  of  the  Board  wants  to  delegate  to  a  committee  of 
the  Board  the  responsibility  for  screening  applicants  for 
appointment  by  the  Mayor  to  the  Commission. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 


Letter  Opinion  No.  75 


7R-9 


January  27,  1975 


Honorable  John  J.  Barbagelata 

Board  of  Supervisors 

235  City  Kail 

San  Francisco,  California  94102 

Subject:  Removal  of  Members  of  Proposed 
Commission  on  Status  of  Women 

Dear  Supervisor  Barbagelata: 

You  have  requested  an  opinion  as  to  the  legality 
of  Section  33.3(e)  of  the  proposed  ordinance  establishing 
a  Commission  on  the  Status  of  Women  which  provides  that 
Commissioners  who  miss 

"...  three  regularly  scheduled  meetings  of  the 
Comjnission  in  any  twelve-month  period  v/ithout  the 
express  approval  of  51  percent  of  the  members  of 
the  Commission  given  at  a  regularly  scheduled 
meeting  shall  be  deemed  to  have  resigned  from  the 
Commission." 

Section  3.500  of  the  Charter  spells  out  the  powers  and 
duties  of  commissions,  the  members  of  which  are  appointed 
by  the  Mayor  pursuant  to  Section  2.101  of  the  Charter. 
Section  3.500  provides,  in  relevant  part,  that  the  members 
of  a  board  or  commission  may  "compel  the  attendance  of 
absent  members  in  the  manner  and  subject  to  penalties  to 
be  provided  by  ordinance."   Section  33.3(e)  of  the  proposed 
ordinance  simply  establishes  a  very  potent  method  of  compelling 
the  attendance  of  members  of  a  commission:   removal  of ^ the 
commissioner  v.'hose  absences  are  not  excused  by  a  majority  of 
the  members  of  the  commission. 
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The  provisions  of  Section  8.107  of  the  Charter  which 
authorize  the  Mayor  to  remove  from  office  any  person 
appointed  by  the  Mayor  is  not  inconsistent  with  removal  of 
an  appointee  for  non-attendance  pursuant  to  an  ordinance 
adopted  under  Section  3.500.   Section  8.107  is  simply  part 
of  Article  VIII  of  the  Charter  spelling  out  the  rights  and 
obligations  of  officers  and  employees  generally.   Removal 
by  the  Mayor  is  nothing  more  than  one  way  of  enforcing 
the  obligations  imoosed  on  appointees  under  the  provisions 
of  Article  VIII. 

In  viev7  of  the  authority  in  Section  3.500  for  the 
Board  of  Supervisors  to  establish  by  ordinance  methods  for 
compelling  attendance  of  members  of  commissions  appointed 
by  the  Mayor,  it  is  my  opinion  that  Section  33.3(e)  of  the 
proposed  ordinance  does  not  violate  any  provision  of  the 
Charter. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 


Letter  Opinion  No.  75-10 


January  31,  1975 


Keith  P.  Calden,  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue  ■  ■ 

San  PranciscOj  California  9^102 

Subject:   Validity  of  Fire  Department  Rule  in 
Procedure  Guide  Imposing  Residency 
Requirement  on  Members 

Dear  Chief  Calden : 

I  have  reviewed  your  letter  in  X'jhich  you  requested  an 
opinion  regarding  whether  recent  state  legislation  has  negated 
residency  requirement  for  City  em.ployees  and  v/hether^ .  "in  the  • 
absence  of  any  City  legislation  regarding  reasonable  distances^ 
can  the  Fire  Department  Adm.inistration  enforce  its  ovm  thirty- 
m.ile  limit  which  I  think  is  a  reasonable  limit?" 

The  recent  state  legislation  to  v/hich  you  refer  is 
Proposition  5  which  vras  adopted  by  the  voters  on  November  5, 
197^5  and  V7hich  amended  the  State  Constitution  by  providing  that 
a  city  or  county  may  not  require  its  em.ployees  to  be  residents^ 
except  that  such  employees  may  be  required  to  reside  within  a 
reasonable  and  specific  distance  of  their  place  of  em.ployment^ 
or  other  designated  locations.  You  have  made  reference  to  a  30- 
mile  rule  v/hich  appears  in  the  Procedure  Guide  of  the  San 
Francisco  Fire  Department.   This  30-mile  limit  v;ould  appear  to 
comport  v;ith  the  language  set  forth  in  Proposition  5,  i.e.j  it 
is  specific  and  reasonable. 

Eo\ieveTf    there  is  another  question  which  arises  regard- 
ing this  rule  in  the  Procedure  Guide  of  the  Fire  Department. 
That  question  is  whether  the  Fire  Department  Administration  has 
the  pov/er  to  enforce  its  ovm  30-mile  limit.   The  ansv.'er  to  this 
question  miust  be  resolved  by  reference  to  the  Charter.   The 
Charter  provides  in  Section  8„100(b): 
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"8.100  - 

"Except  for  those  offices  and  positions 
and  officers  and  employees  specifically  pro- 
vided for  in  this  section  and  other  sections 
of  the  charter,  the  residential  qualifications 
and  requirements  for  all  officers  and  employees 
and  all  offices  and  positions  in  the  city  and 
county  service  shall  be  as  provided  by  ordin- 
ance of  the  board  of  supervisors," 

There  is  no  specific  provision  in  the  Charter  relating 
to  the  residence  qualifications  of  Fire  Department  employees  or 
officers.   Nor  does  the  Charter  confer  on  the  Fire  Corn-mission 
the  power  to  impose  residence  requirements. 

It  must  be  concluded  then  that  the  Board  of  Supervisors 
possesses  the  sole  and  exclusive  jurisdiction,  under  the  Charter, 
to  impose  residency  requirements  on  members  of  the  Fire  Depart- 
ment. You  are  'therefore  advised  that  the  Fire  Commission  may  not, 
under  the  Charter,  impose  its  oi-m  residency  requirements. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-11 


February  3^  1975 


Mr.  James  F.  Wurm  ■   .  ■ 

Assistant  General  Manager,  Personnel 

Civil  Service  Coinmission 

Room  151,  City  Hall 

San  Francisco,  California  94102 

Subject:   Eligibility  of  Exempt  Civil  Service  ■ 
Employee  for  Taking  Examination  for 
Clerk  of  the  Board  of  Supervisors 

Dear  Mr.  Wurm:         ..  ,  "    . 

This  is  in  response  to  your  request  for  an  opinion  as 
to  whether  the  present  Secretary  of  the  Board  of  Permit 
Appeals  is  eligible  to  take  the  civil  service  promotive  exami- 
nation for  Class  1145,  Clerk  of  the  Board  of  Supervisors  and 
City  Clerk, 

The  examination  announcement  for  the  Clerk  position  pro- 
vides in  part: 

"CLASSIFICATIONS  ELIGIBLE: 

This  examination  is  open  to  employees  of  the  City 
and  County  of  San  Francisco  in  the  classes  listed 
below  who  on  the  beginning  date  of  this  examina- 
tion hold  permanent  civil  service  appointment  in 
a  position  defined  by  the  Civil  Service  Commission 
as  a  regular  position  or  exempt  v/aiver  -  less  than 
full  time  position  (2  00  0  hours  equals  one  year) 
and  have  served  their  probationary  period  in  such 
position  in  any  city  department  in  the  class (es) 
listed  below  or  who  have  permanent  civil  service 
.  status  in  such  class (es)  under  the  provisions  of 
Rule  9,  Section  9.04." 
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The  examination  announcement  shall  provide  the  quali- 
fications of  those  eligible  for  an  examination  and  the" 
applicants  must  be  guided  solely  by  the  announcement  of  the 
examination  for  which  they  apply  (Sec.  9.02.,  Civil  Service 
Rules) .   Applicants  for  promotional  examinations  must  meet 
the  requirements  of  the  examination  announcement  "including 
completion  of  probationary  period  and  current  status  in  a  next 
lower  rank  classification."   (Sec.  9.04,  Civil  Service  Rules.) 
A  "permanent  regular"  appointee  is  one  v/ho  has  completed  the 
probationary  period.   (Sec.  2.01.1,  Civil  Service  Rules.) 

All  positions  in  the  city  and  county  service  where  the 
compensation  is  paid  by  the  city  and  county  shall  be  in  the 
classified  civil  service  and  shall  be  filled  from  lists  of 
eligibles  prepared  by  the-  civil  service  commission  v/ith  certain 
designated  exceptions  including: 

"  (5)   Such  positions  as,  by  other  pro- 
visions in  this  charter,  are  specifically 
exempted  from,  or  w-here  the  appointment  is 
designated  as  exclusive  of,  the  civil  service 
provisions  of  this  charter. 

Sec.  8.300  (a)(5).  Charter 

The  Board  of  Permit  Appeals  is  established  under  Section 
3.650  of  the  Charter.   Each  board  or  commission  shall  have  the 
power  to : 

" (h)   To  appoint  a  secretary,  a  super- 
intendent, or  other  executive  to  be  the 
administrative  head  of  the  affairs  under  its 
control  who,  unless  otherwise  specifically 
provided,  shall  not  be  subject  to  the  civil 
service  provisions  of  this  charter,  and  shall 
hold  office  at  its  pleasure." 

Sec.  3.5  00  (h) ,  Charter 

The  secretary  of  the  Board  of  Permit  Appeals  is  speci- 
fically exempted  from  the  civil  service  provisions  of  the 
Charter  and  such  employee  shall  hold  his  office  at  the  pleasure 
of  that  Board.   In  contrast,  a  permanent  civil  service  appointee 
cannot  be  removed  or  discharged  except  for  cause  and  after  a 
hearing  (Sec.  8.341,  Charter).   It  is  clear  that  the  secretary 
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of  the  Board  of  Permit  Appeals  is  a  non-civil  service  employee 
under  the  specific  terms  of  the  Charter. 

The  civil  service  commission,  whenever  it  is  practicable, 
shall  provide  for  promotion  in  the  service  based  on  civil 
service  examinations  from  among  those  applicants  in  the  next 
lower  rank  or  ranks  (Sec.  8.326,  Charter).   The  present  Secre- 
tary of  the  Board  of  Permit  Appeals  does  not  hold  a  permanent, 
civil  service  position  in  a  lower  rank.   He  is  an  appointive 
non-civil  service  employee  who  does  not  serve  a  probationary 
period.   He  cannot,  therefore,  become  a  permanent  civil  service 
employee  in  that  position  (Sec.  2.01.1,  Civil  Service  Rules). 
Therefore,  it  is  my  opinion  that  the  present  Secretary  of  the 
Board  of  Permit  Appeals  does  not  meet  the  requirements  of  the 
promotive  examination  announcement  for  Clerk  of  the  Board  of 
Supervisors  and  thus  he  .is  ineligible  to  take  the  promotive 
examination  for  that  position.   (See,  also.  City  Atty.  Opn. 
No.  1442,  May  27,  1960  -  Classes  Excepted  from  Civil  Service 
Examination  Procedures  Are  Ineligible  to  Compete  in  Promotive 
Examinations.) 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-12 


February  7 ,   1975 


George  W.  Ong,  Chairman  .     ■ 
Comraission  on  the  Aging 
City  and  County  of  San  Francisco 
■  164  City  Kali 
San  Francisco,  California  94102 

Subject:    Duties,  Obligations .  .and 

Tenure  of  Ex-Officio  Members 
of  the  Commission  on  Aging 

Dear  Mr.  Ong: ,  ' 

You  have  inquired  about  the  duties  and  obligations 
of  the  ex-officio  members  of  the  Commission  on  Aging. 

The  ex-officio  members  of  the  Commission  include 
the  Executive  Director  of  the  Housing  Authority,  the 
Gereral  Manager  of  the  Social  Services  Department,  the 
Director  of  Public  Health,  the  General  Manager  of  the 
Recreation  and  Parle  Department,  the  Public  Guardian,  and 
a  representative  of  the  San  Francisco  Community  College 
District.   See  section  5.50  of  the  San  Francisco 
Administrative  Code.   Section  5.50  also  provides  that 
the  ex-officio  m.embers  of  the  Corrjnission  "shall  have  a 
voice  but  no  vote  in  Comirassion  proceedings." 

The  duties  of  the  ex-officio  members  of  the 
Co.T-mission  are  not  spelled  out  in  the  Adniinistrative 
Code.   However,  since  they  have  a  voice  but  no  vote, 
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and  since  they  are  raenibers  by  virtue  of  their  official 
positions  as  the  chief  e>:ecutives  of  agencies  xvhich  may 
have  an  impact  on  the  activities  of  the  Conrjnission, 
e.g.,  S::ecutive  Director  of  the  Housing  Authority,  it 
appears  that  they  were  made , ex-of f icio  members  in  order 
to  assist  the  Comjmission  in  carrying  out  its  functions 
by  rendering  advice  to  the  Commission  based  on  their 
experience  and  positions  and  by  acting  as  advocates  or 
liaisons  in  connection  V7ith  Commission  projects  v7hich 
relate  to  the  business  of  their  respective  agencies. 


Since  the  ex-officio  members  are  designated  and 
serve  by  virtue  of  their  positions  in  other  agencies,  it 
follows  that  their  length  of  service  is  concurrent  with 
their  tenure  in  their  positions  with  the  other  agencies. 


Very  t  r u 1 y  y ou r  s , 


THOMAS  M.  O'COKNOR 
City  Attorney 


Letter  Opinion  No,  75-13 


February  7,   1975 


Mr.  Bennett  L.  Raffin,  President 

Rothschild  &  Raff in.  Inc. 

100  Pine  Street 

San  Francisco,  California  9^111 

SUBJECT:   Conflict  of  Interest  Provisions 
of  Section  8.105  of  Charter  With 
Relation  to  Members  of  Board  of        ' 
Examiners 

Dear  Mr.  Raffin: 

This  is  in  response  to  your  letter  requesting  my  opinion 
as  to  your  position  on  the  Board  of  Examiners  with  relation  to 
the  "Conflict  of  Interest"  regulations  of  the  Charter. 

In  the  letter  attached  to  your  letter  you  make  the  follow- 
ing statement:  .-....■ 

"The  Board  includes  an  Architect,  a     ' 
Structural  Engineer,  a  Mechanical  Engineer,  an 
Electrical  Engineer  and  a  General  Contractor. 
At  the  time  I  became  a  member  I  insisted  upon  a     „..^ 
ruling  from  the  City  Attorney  regarding  conflict 
of  interest  as  it  pertains  to  my  position  as  an 
officer  of  a  construction  company.   The  City 
Attorney  ruled  there  was  no  conflict  of  interest, 
however,  that  we  should  disqualify  ourselves  from 
voting  or  participating  in  the  discussions  on  any 
.projects  in  which  our  firms  might  be  involved." 

That  ruling  was  correct  under  the  conflict  of  interest 
laws  as  they  then  existed.   However,  the  addition  of  new  sub- 
section (f)  to  Section  8.105  in  the  June  4,  1974  election,  which 
section  contains  the  conflict  of  interest  provisions  of  the 
Charter,  requires  a  change  in  that  ruling  with  respect  to 
projects  in  which  your  firm  might  be  involved.   Subsection (f) 
now  reads  as  follows: 
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"No  officer  or  employee  shall  have  an 
•  ■  interest  in  any  matter  for  his  consideration' 
or  determination  which  arises  from  a  close 
business  association  of  a  continuing  nature. 
A  close  business  association  of  a  continuing 
nature  means  any  undertaking  for  profit, 
including,  but  not  limited  to,  a  corporation, 
■  '■  ■    partnership,  of f iceholding  or  employment  in  or 
by  any  labor  or  employee  organization,  trust, 
proprietorship,  association,  or  joint  venture." 

Subsection (f)  prohibits  the  existence  of  the  interest 
described  in  the  subsection.   Accordingly,  if  your  firm  filed 
or  was  involved  in  any  of  the  applications  provided  by  Section 
204  et  seq.  of  the  Building  Code  which,  under  the  provisions 
.of  these  sections,  are  to  be  submitted  to  your  Board  for  considera- 
tion and  determination,  a  prohibited  conflict  of  interest  would 
arise  irrespective  of  whether. or  not  you  voted  on  the  application. 
If  would  be  necessary  in  such  circumstance  for  you  to  resign  as 
a  member  of  the  Board  of  Examiners.   If  you  did  not  take  such 
action  and  continued  as  a  member  of  the  Board  of  Examiners  while 
the  application  was  being  considered  and  acted  upon  by  the  Board, 
you  would  be  guilty  of  a  violation  of  Section  8.105(f)  of  the 
Charter  and  be  subject  to  prosecution  for  a  misdemeanor  which  is 
the  penalty  prescribed  by  subsection (h)  of  Section  8.105  for  any 
violation  of  the  provisions  of  the  section.   The  mere  abstention 
from  voting  could  not  cure  this  violation. 

If  you  have  any  further  question  regarding  the  conflict  of. 
interest  provisions  of  the  Charter,  please  do  not  hesitate  to  get 
in  touch  with  me.         •   . 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 

cc:  Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 
Mr.  Alfred  Goldberg 

Superintendent,  Building  Inspection 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  9^102 

Subject:   Board  Action  Approving  Recreation 
and  Park  Lease  to  Golden  Gate 
Equestrian  Centre,  Ltd.,  Your 
File  No.  62-74-5 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  on 
whether  a  proposed  anendment  to  e.   Master  Lease  betv;een  the  City 
and  Coionty  of  San  Francisco,  acting  through  its  Recreation  and 
Park  Commission,  for  riding  and  stall  concession  privileges  in 
Golden  Gate  Park,  is  properly  before  the  Board  of  Supervisors. 
You  recite  the  facts  that  the  Board  of  Supervisors  approved  the 
Master  Lease  on  September  5^  1972,  which  lease  was  further  clari- 
fied by  a  Letter  of  Agreement  and  Intent  executed  on  August  25. 
1972  betvjeen  the  parties.   The  First  Amendment  to  Lease  concerns 
the  right  of  lessee  to  furnish  and  install  port?,ble  stalls  and 
to  charge  a  fee  therefor. 

The  Master  Lease  dated  April  1,  1972,  and  approved  by 
the  Board  of  Supervisors  by  Ordinance  No.  2o4-72,  granted  to  the 
Golden  Gate  Equestrian  Centre,  Ltd.  a  concession  agreement  for 
operation  of  a,  horse  riding  and  stall  concession  in  Golden  Gate 
Park  through  December  3I5  I98I,  vrith  an  option  to  renew  for  an 
additional  ten-year  period.   One  of  the  provisions  in  the  lease 
in  Section  8  thereof  provides  that  the  lessee  shall  not  establish 
a.niT   new  service  or  any  rate  or  charge  therefrom  vjithout  first 
requesting  and  receiving  permission  from  the  Commission.   Further, 
the  lease  provides  in  Section  22  thereof  that  the  lessee  will  not 
make  any  repair  or  improvement,  including  those  specified  in  the 
lease,  unless  the  lessee  obtains  from  the  Commission  written 
approval  to  proceed. 

Further  consultation  v;ith  the  Recreation  and  Park  Com- 
mission discloses  that  the  portable  stalls  can  be  placed  upon  the 
ground  within  the  demised  premises  without  construction  taking 
place. 
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A  review  of  the  provisions  listed  above  and  thp  entire 
lease  and  Letter  of  Agreement  and  Intent  discloses  fnat  the 
Amendment  to  Lease  should  be  construed  as  the  express  written 
permission  of  Commission  required  by  the  lease  and  is  not  an 
amendm.ent  to  the  lease. 

It  is  my  understanding  that  the  stalls  are  to  be 
placed  in  areas  already  covered  by  the  Master  Lease  vrith  no  new 
area  uo  be  added.   As  such,  the  installation  of  Che  portable 
s-calls,  together  with  the  fee  schedule,  was  contemplated  by  the 
original  agreement  already  approved  by  the  Soard  of  Supervisors 
It  is ^ therefore  my  opinion  that  the  Board  of  Supervisors  has  no 
jurisGiction  to  review  the  proposed  consent  by  the  Commission 
and  tne  ordinance  approving  the  amendment  is  not  properly  before 
the  Board  of  Supervisors. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-15 
February  l4,  1975 


Honora'ole  Dianne  Feinstein  . 
President,  Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California  9^102 

Subject:  Method  by  which  a  Member  of  the  Board         •  ■ 
Can  Initiate  an  Amendment  to  the  City 
Planning  Code 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  hov;  an  amendment  to  the  City  Planning  Code  may  be  initiated 
by  members  of  the  Board  of  Supervisors. 

Amendments  to  the  City  Planning  Code  consist  of  text 
changes  to  the  ordinance  and  map  changes  to  the  zoning  maps  of 
the  City  and  County  of  San  Francisco,  changing  the  classification 
to  which  property  may  be  put  within  that  district*   Both  changes 
may  be  initiated  by  members  of  the  Board  of  Supervisors  introduc- 
ing such  changes  on  roll  call  or  by  way  of  submission  of  the 
change  to  the  Clerk  of  the  Board  of  Supervisors. 

Pursuant  to  the  PvUles  of  the  Board,  the  text  change  or 
the  map  change  as  introduced  x-fould  be  referred  by  the  President 
of  the  Board  to  the  Planning,  Housing  and  Development  Committee 
of  the  Board.   Subsequent  to  that  event,  the  Clerk  of  the  Comm.ittee 
would  transmit  the  proposed  amendments  to  the  Department  of  City 
Planning  for  its  consideration  and  review  pursuant  to  the  pro- 
visions of  the  City  Planning  Code, 

Upon  completion  of  the  procedures  provided  for  regard- 
ing amendments,  the  City  Planning  Commission  x^rould  act  and  after 
such  action,  the  proposed  amendments  would  be  transmitted  back  to 
the  Board  of  Supervisors  for  its  consideration  for  enactment. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75 -l6 


Honorable  Quentin  L.  Kopp 
Board  of  Sunervisors 
235  City  Hall 
San  Francisco,  Ca   94102 


> 


r 


Subject:   Constitutionality  of  S.F.  Municipal  Code  Section 
1060,  et  seq.  (Topless  -  Bottomless  Ordinance) 

Dear  Supervisor  Kopp: 

You  have  requested  an  opinion  regarding  the  constitu- 
tionality of  Section  1060,  etseq.,  of  the  Municipal  Code, 
regulating  places  of  entertainment .   Attached  to  your  letter 
was  a  letter  from  Mr.  Harold  Silen,  written  on  behalf  of 
clubs  which  serve  alcoholic  beverages.   Mr.  Silen' s  inquiry 
raises  questions  regarding  the  constitutionality  of  those 
ordinances  insofar  as  they  prohibit  bottomless  dancing  and 
do  not  allow  "appropriate"  advertising  in  places  where 
alcoholic  beverages  are  served. 

Section  1060(a)  defines  a  place  of  entertainment  as, 

"Every  premise  to  which  patrons  or  members  are 
admitted  which  serves  food,  beverages,  or  food  and 
beverages,  including  but  not  limited  to  alcoholic 
beverages,  for  consumption  on  the  premises  and 
wherein  entertainment  ...  is  furnished  or  occurs 


The  Code  generally  prohibits  either  topless  or  bottom.- 
less  entertainment,  however  topless  entertainment  is  allovjed 
vjhere  the  entertainer  is  on  a  stage  at  least  18  inches  above 
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the  floor  and  6  feet  from  the  nearest  patron.   Sections  1060.14 
and  1050.15  regulate  advertising  through .  visual,  pictorial  means' 
or  verbal  representations  by  prohibiting  the  advertising  of 
forms  of.  entertainment  vjhich  the  clubs  are  not  allowed  to 
provide,  with  one  qualification.   Though  topless  entertainment 
is  allowed  in  the  clubs,  there  can  be  no  pictorial  or  visual 
representation  of  a  topless  entertainer  on  the  exterior  of 
the  club.   Mr,  Silen's  objection  is  that  clubs  serving 
alcoholic  beverages  may  neither  provide  nor  advertise  bottom- 
less dancing. 

Section  1071.4  exempts  from  its  provisions  regulating 
places  of  entertainment, 

"...  a  theater,  concert  hall,  or  similar 
establishment  which  is  primarily  devoted  to 
theatrical  performances-  ..." 

It  should  be  initially  noted  that  the  power  of  the  City 
and  County  of  San  Francisco  to  regulate  in  this  area  is  based 
on  the  narrow  delegation  of  power  set  forth  in  Section  318.5 
of  the  Penal  Code.   Section  318.5  provides  for  local  regulation 
of  public  exposure  by  employees  or  entertainers  in  food  or 
beverage . establishments.   Pursuant  to  this  delegation  of  power, 
the  city  raajT'  only  regulate  exposure  in  establishments  vjhich 
serve  food,  beverages,  or  food  and  beverages,  and  the  delega- 
tion is  limited  by  the  exem^ption  set  forth  in  the  final 
paragraph  referring  to  theaters,  concert  halls  or  similar 
establishments.   The  language  in  1060(a)  defining  a  place  of 
entertainment  was  clearly  drawn  directly  from  the  delegation 
of  power  and  the  limitations  imposed  thereon,  set  forth  in 
Section  318.5  of  the  Penal  Code, 

The  exception  for  theaters,  concert  halls,  etc.,  was 
discussed  in  Crovmover  v.  Musick,  9  Cal.3d  405  (1973),  cert, 
den.  415  U.S.  yji,  where  tne  court  confronted  the  contention, 
"...  that  the  local  ordinances  violate  the  equal  protection 
clause  of  the  Fourteenth  Amendment  ...  in  that  they 
arbitrarily  discriminate  between  theater-type  establishm.ents 
and  other  public  places."  Footnote  omitted. 
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Ac  pages  430-431  the  court  in  Crownover  said, 

'Ve,  therefore,  inquire  T^jhether  the  distinction 
inherent  in  the  'theater  exemption'  bears  some  rational 
relationship  to  a  conceivable  governmental  purpose, 
(Serrano  v.  Priest,  supra,  5  Cal,3d  at  p.  591.)      We  are 
of  the  opinion  that  it  does ,   We  judicially  notice 
(Evid,  Code,  §459,  subd.  (a)),  as  a  matter  of  generalized 
knox^ledge  (Evid,  Code,  §451,  subd.  (f)),  that  theater 
entertainers  usually  perform  on  a  stage  removed  from  the 
audience,  while  waiters  and  waitresses  must  by  virtue  of 
their  calling  mingle  constantly  with  the  patrons. 
Similarly,  if  entertainers  perform  on  a  stage  in  a  bar, 
that  stage  is  likely  to  be  much  smaller  and  closer  to 
the  patrons  than  is  a  stage  located  in  a  theater.   As 
noted  supra  in  our  discussion  of  the  police  power, 
there  are  conceivable  and  legitimate  state ■ purposes 
involved  in  regulating  the  exposure  of  the  pubic   area, 
genitals  or  breasts  by  waiters,  waitresses  and 
entertainers.   Such  purposes  conceivably  include  the 
furtherance  of  the  .  public  .  order ,  morals  and  vjelfare,  ' 
But  the  sam.e  considerations  are  arguably  not  involved 
in  a  theater  where  nude  persons  are  generally  separated 
from  the  customers  by  a  stage  of  large  dimensions. 
Situations  provide  a  rational  basis  to  treat  .differently 
nude  performers  in  theaters,  on  the  one  hand,  and  nude 
performers,  waiters  and  V7aitresses  in  establishments 
such  as  plaintiffs'  on  the  other." 

You  are  therefore  advised  that  Sections  1060,  et  seq.  of  the 
Municipal  Code  are  constitutional  and  do  not  violate  the  equal 
protection  clauses  of  the  Federal  and  State  Constitutions. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-17 
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Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall  .  .      ■       - 

San  Francisco,  California   94102 

Subject:  Application  of  Conflicts  of  Interest  Laws  to  Former 
Employees  of  Redevelopment  Agency 

Dear  Supervisor  Kopp: 

You  have  asked  for  my  opinion  as  to  which,  if  any,  conflicts 
of  interest  laws  (local,  state,  federal)  would  apply  to  former 
employees  of  the  Redevelopment  Agency  of  the  City  and  County  ot 
San  Francisco  who,  within  a  period  of  time  after  termination  oi. 
employment,  act  as  an  agent  for  anyone  in  connection  with  matters 
in  which  he  participated  as  an  employee  of  the  Redevelopment 
Agency  or  in  any  proceeding  with  respect  to  subject  matter  which 
was  within  his  official  responsibility  prior  to   termination  of 
his  employment. 

Section  8.105(d)  of  the  Charter  provides  that  no  officer 
or  employee  of  the  City  and  County  shall  for  two  years  after 
termination  of  empio>Tnent  or  service  appear  bei.ore  the  board  or 
agency  of  which  he  was  an  officer  or  employee  in  order  to  represent 
any  private  interest  except  himself.   The  Redevelopment  Agency  is 
a   state  agency  and  its  officers  and  employees  are  officers  and 
employees  of  a  state  agency  and  not  of  the  City  and  County.   (See 
Fellom  V.  The  Redevelopment  Agency,  1^1   Cal.App  2a  243,  2_4/-2^«, 
opr.o.1  ^.■cn.-ie.c^pd  'V,'6   lJ.S.:)fa:  Housing  Authority  v.  ^ity  ot  Los 
Aneeles   38  Cal.2d  853,  appeal  dismissed  344  U.S.  bSb.)      Conse- 
%lltly\    as  Chapter  SectioS  8.105(a)  applies  only  to  City  and 
County  officers  and  employees,  said  section  cannot  be  construed 
as  Applying  to  officers  and  employees  of  the  Redevelopment  Agency. 
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Section  207  of  Title  18  of  the  United  States  Code  prohibits 
former  officers  or  employees,  "of  the  executive  branch  of  the 
United  States  Government,  of  any  independent  agency  of  the  United 
States,  or  of  the  District  of  Columbia,  including  a  special 
Government  employee"  from  acting  as  agent  or  attorney  for  anyone 
in  connection  V7ith  any  matter  in  which  he  participated  personally 
and  substantially  as  an  officer  or  employee  through  decision, 
approval,  disapproval,  recominendation,  rendering  of  advice,  inves- 
tigation, or  othen-Jise  and  also  prohibits  for  one  year  after 
termination  of  such  government  emplojmient  the  acting  as  agent  or 
attorney  for  anj^^one  before  any  court  or  department  or  agency  of 
the  Federal  Government  in  connection  with  any  m.atter  which  was 
his  official  responsibility  as  an  officer  or  employee.  Again,  as' 
employees  or  officers  of  the  Redevelopment  Agency  are  employees  and 
officers  of  a  state  agency  and  not  of  the  executive  branch  or  an 
independent  agency  of  the  United  States,  Section  207  of  Title  18 
of  the  U.S.  Code  would  not  be  applicable  to  the  circumstances  set 
forth  in  your  letter.      .     "  .. 


Under  Government  Code  Section  3627  of  the  Moscone  Governmental 
Conflict  of  Interests  Act  a  "former  official,  within  two  years  of  his 
termination  of  service,  is  prohibited  from  influencing  or  attempting 
to  influence  the  actions  of  his  former  public  agency  for  com.pensation 
from  a  business  entity  having  a  contractual  relationship  vjith  his 
former  agency  or  from  receiving  compensation  from  any  person  with  a 
contractual  relationship  with  his  former  agency  whose  economic 
interests  were  the  subject  of  or  affected  by  any  action  in  V7hich  the 
former  official  participated,  unless  the  action  was  one  v/hich  affected 
the  other  person's  interest  only  as  a  mem.ber  of  the  public,  an 
industry,  profession  or  occupation  to  an  extent  not  greater  than  any 
other  person  of  such  group. 

A  public  agency  is  defined  so  as  to  include  an  agency  of  the 
State.  (Govemmient  Code  Section  3610)  The  Redevelopment  Agency  as 
a  state  agency  falls  within  this  definition  and,  therefore.  Section 
3627  is  applicable  to  its  "former  officials." 

A  public  official  is  defined  in  the  Act  as  "any  elective  or 
appointive  officer  of  any  public  agency."  As  the  Redevelopment 
Agency  has  no  elective  officers,  the  act  would  apply  solely  to 
appointive  officers  of  the  agency. 
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Therefore,  you  are  advised  that  in  ray  opinion  a  former 
appointed  officer  of  the  Redevelopment  Agency,  for  a  period  of 
two  years  from  termination  of  service,  may  not  on  behalf  of  any 
person  who  has  a  contractual  relationship  with  the  Redevelopment 
Agency : 

1.   For  compensation,  influence  or  attempt  to 
influence  the  Redevelopment  Agency,  its  officers  or 
employees  in  the  exercise  of  their  official  duties; 
.or 

2.   Receive  compensation  from  any  person  whose 
economic  interests  were  the  subject  of,  or  affected 
by,  any  action  or  decision  in  which  the  former  official 
participated  during  his  period  of  service,  unless  the 
interest  was  affected  to  no  greater  extent  than  that 
of  the  public,  a  member  of  industry,  profession  or 
occupation. 

In  regard  to  the  applicability  of  Government  Code  Section 
3627  I  call  your  attention  to  AB  494  V7hich  proposes  to  make  that 
section  as  well  as  other  provisions  of  the  Moscone  Governmental 
Conflict  of  Interests  Act  ineffective  as  of  January  5,  1975,  so 
long  as  Proposition  9,  passed  by  the  voters  on  June  4,  1974, 
remains  effective.   Proposition  9  contains  no  similar  provision 
as  Section  3627. 

.  .       Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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February  10,  1975 


Civil  Service  CominiGsion 

151  City  Hall 

San  Francisco,  California   9^102 

Subject:   Eligibility  of  Exempt  Civil  Service 
Employee  for  Taking  Examination  for 
Clerk  of  the  Board  of  Supervisors; 
.  Supplementary  Opinion 

Gentlemen: 

This  is  supplementary  to  ny  earlier  opinion  dated 
February  3:,  1975^  in  v^hich  I  concluded  that  the  Secretary  of 
the  Board  of  Permit  Appeals  was  ineligible  to  take  the  pro- 
motive examination  for  Class  ll46.  Clerk  of  the  Board  of 
Supervisors  o.nd  City  Clerk.  You  have  inquired  whether  it  is 
within  the  d.lscretion  of  the  Civil  Service  Commission  to  find 
it  imipractical  to  hold  a  promotional  excinination  for  the 
position  Clerk  of  the  Board  of  Supervisors  if  there  is  a  find- 
ing that  there  is  no  practical  next  lov;er  rank  or  that  the 
next  lov.'er  rank  is  filled  by  only  one  employee.   You'  further 
ask  v;hether  it  is  within  the  discretion  of  the  Civil  Service 
Commission  to  reissue  an  annoixncement  for  an  open  examination 
among  those  who  comprise  the  classified  service  of  the  City 
and  County. 

Section  8.326  provides  in  pertinent  part: 

"...  v/henever  it  deems  it  to  be  practicable, 
the  civil  service  commission  shall  provide  for 
promotion  in  the  service  on  the  basis  of 
such  e::o.minations  and  tests  as  the  commission  may 
deem  appropriate,  and  shall,  in  addition,  give 
consideration  to  ascertained  merit  o.nd  records  of 
city  o.nd  county  service  of  o.ppliconts.   The  com- 
mi.':.':lon  shall  announce  in  the  exomination  scope 
circulo..r  the  next  lov:cr  rani:  or  ro.nks  from  vrhich 
the  promotion  will  be  made." 

Tlie  Civil  Service  Commission  has  the  discretion  to  de- 
termine if  it  is  practicable  to  hold  a  promotional  examination 
but  that  discretion  is  limited.   In  the  case  of  A.llen  v.  McKinley, 
]8  C.2d  697,  the  court  held  the  San  Francisco  Civil  Service 
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Commission  abused  its  discretion  in  announcing  an  entrance 
or  open  examination  for  the  position  of  Adjuster  in  the  Tax 
Collector's  office  X'^hen  there  \'^ere  l8  employees  in  the  next 
lower  ranks  who  were  employed  in  that  office  and  v;ho  vjould 
be  eligible  to  take  a  promotive  examination  for  that  position. 
The  courts  in  quoting  the  opinion  of  the  Court  of  Appeal, 
stated  at  page  704: 

"The  Commission,  under  the  charter  pro- 
vision here  Involved,  has  v;ide  discretionary 
pov;ers  in  determining  v;hat  groups  shall  be 
included  within  the  class  permitted  to  take 
a  promotional  examination,  and  x\rhat  the  quali- 
fications of  those  desiring  to  take  the  exami- 
nation shall  be  ...  .   Even  if  it  were  im- 
practicable to  hold  a  promotional  exam.ination 
limited  to  the  eighteen  qualified  employees 
of  the  Tax  Collector's  office,  it  is  obviously 
not  impracticable  to  hold  such  an  examination 
among  the  large  group  of  civil  service  employees 
with  the  requisite  qualifications," 

and  at  page  706: 

"I'Jhere  it  is  practicable  to  hold  a  pro- 
motional examination,  such  examination  must  be 
given.   In  determining  whether  it  is  practicable 
to  give  such  an  examination  the  Commission  has 
not  an  uncontrolled  discretion.   If  such  an 
examination  is  not  to  be  given,  a  valid  reason 
why  not  must  exist  .  .  .  ." 

Therefore,  it  is  my  opinion  that  the  Civil  Service  Com- 
mission has  a  discretion  to  determine  v;hether  the  examination 
for  Clerk  of  the  Board  v;ill  be  open  or  promotive.   Hovjever,  this 
discretion  is  limited  by  the  facts  of  each  case.   The  Commission 
must  therefore  be  guided  by  X'/hether  there  are  sufficient  appli- 
cants of  the  next  lovrer  civil  service  rank  who  have  the  requisite 
qualifications  to  take  such  examination.   If  there  are  sufficient 
such  applicants,  then  the  discretion  of  the  Commission  is  limited 
and  the  failure  of  the  Commission  to  give  a  promotive  examination 
v;ould  be  considered  by  the  court  as  an  abuse  of  discretion.  . 
(Allen  V.  McKinley,  supra. ) 

In  answer  to  your  second  question,  the  Civil  Service 
Commission  does  have  discretion  to, determine  whether  an  examina- 
tion announcement  should  be  reissued  to  allow  open  or  entrance 
applicants  to  apply.   This  procedure  is  reasonable  when,  for 
example,  there  are  insufficient  applicants  for  a  promotive 
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examination.   In  such  instance,  promotive  and  entrance  appli- 
cants will  take  the  examination  but  any  promotive  applicants 
v.'ho  have  passed  such  examinations  will  have  preference  in 
appointments  to  vacant  positions.   (§10.01,  Civil  Service 
Rules;  Hanson  v.  City  and  County  of  San  Francisco  (1973)  San 
Francisco  Superior  Court  No.  '&49-935'. ) 

Ver^'-  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-19 


February  21,  1975 


DOCUMENTS  DEPT. 
SAN  FRAN'CiSCO 
PUBUC   LIBRARY 


Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

obO   Bryant  Street 

San  Francisco,  California  94103 

Subject:  Applicability  of  Fair  Labor  Standards 
Act  Overtime  Provisions  to  Menibers  of 
the  San  Francisco  Police  Department 

Dear  Chief  Scott: 

the  ^onnfT.-r.^^  ^"^   response  to  your  request  for  my  opinion  as  to 
Pofi^e  n^r?f-^''f^^-°'''  ''^^^'^   ^^  ^^Sht  of  the  recently  enacted 
TI  q  r  ?m   i"""  Ar-iendnients  to  the  Fair  Labor  Standards  Act,  29 
U.b.C.  201  et  see.  (FLAS)  :  ■n.>-i-, 

1.  Hay  the  Police  Department  continue  to  allow 
the  accumulation  of  "compensatory  time"  in 
lieu  of  pay  for  overtime . worked,  and, 

2.  If  "compensatory  time"  is  allowed,  must  such 

compensatory  time"  be  granted  on  the  basis 
ot  one  and  one  half  hours  for  each  hour  worked? 

and  f-,-™^^'^''''''^?'"^^'  ""^  y°^^  ^""^   undoubtedly  aware,  the  policemen 
jSnua^  T   iq?^'^''^'''^  '°  ''^^^  ^LSA  which  were  to  become  operative 
c?^^p7c-,'  ^^^^A  ''^'■'''  ^^^^^^  ^y  C^^'^"  Justice  Burger  of  the  United 
1975   th^---^??  ^"""^  on  December  3i,  1974.   On  I-Ionday,  January  13, 
Riit.PvT^     .^"'^""'^  '^P^'-^^  ^^-  interim  stay  issued  by  Chief  Justice 
?hf  advPrl°?  -^^^^^''^  ^h   ^^^^'  ^^^  Court  accepted  the  appeal  from 
No  ac-ion  .  ni°lT  '^'"'''^  decision  and  docketed  the  case  for  hearing. 
con^em^P^^if   ^^"^  regarding  the  stay  previously  issued,  so  it 
V  Pe?p?  T^p'''^'^^''^  ^"  ^^^^^^'      National  League  of  Cities,  et  al. 
y.  Peter  J.  Erennan.  USDC-DC  Civil  Action  No.  74-iSi2 
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The  stay  issued  by  the  U.  S.  Supreme  Court  not  only  stays 
the  operation  of  the  FLSA  as  it  pertains  co  policemen  and  firenen 
but  also  stays  that  portion  v;hich  became  operational  Hay  1,  1974 
and  applied  to  all  employees  of  state  and  local  governments. 

A  question  remains  as  to  the  potential  liability  of  the 
City  and  County  for  back  x^ages  and  liquidated  damages  in  the  event 
the  Supreme  Court  determines  that  the  amendments  in  Question  to 
theFLSA^are  indeed  valid.  Mr.  Charles  Rliyne,  attorney  for  the 
Pl^i^tiffs  in  the  aforementioned  action,  is  of  the  opinion  that 
the  decision  of  the  Court  (if  the  lav?  is  held  valid)  would  be  pro- 
spective in  nature  and  that  the  "good  faith"  defense  v;ould  be 
available  because  the  constitutionality  of  the  FLSA  was  placed 
xn  issue  and  therefore  prevent  the  recovery  of  liquidated  dainages. 
He  points  out,  however,  that  one  can  only  speculate  as  to  V7h3t  the 
Court  will  actually  do  with  these  issues  in  deciding  the  case. 

With  the  foregoing  in  mindj  your  questions  will  be  ansv;ered, 
m  general,  as  if  the  amendments  to  the  FLSA  were  in  fact  in  effect 
and  operational. 

Basically,  Section  7(a)(1)  of  the  Act  provides  that  an 
employee  is  entitled  to  overtime  pay  in  the  form  of  x^ages  at  a 
rate  of  one  and  one  half  times  the  normal  wage  rate  for  all  hours 
worked  in  excess  of  forty  (40)  hours  in  any  v/ork  vjeek.   All 
employees  include  police  and  fire  personnel. 

However,  vrith  regard  to  policemen  and  firemen,  a  public 
employer  niriv_elect  to  take  a  cartial  exeir.Dtion  and  pay  overtime 
rates  as  set  forth  in  Sections  7  (k)  and  553.16  of  the  Act.   Tliis 
partial  exemption  permits  a  public  employer  to  not  pay  overtime 
to  Its  police  and  fire  personnel  until  said  employees  have  worked 
xn  excess  of  statutory  prescribed  hours.   There  are  work  periods, 
with  maxiiTiura  hour  standards,  available  and  an  employer  is  free  to 
select  V7hichever  one  is  most  convenient,  v/ithin  a  range  of  seven 
(/;  to  twenty-eight  (28)  days. 

The  election  in  quescion  must  be  taken  by  the  public  agency, 
x.e.,  the  Board  of  Supervisors  acting  by  resolution.   If  this  elec- 
txon  is  not  made,  uniformed  police  employees  will  be  treated  like 
all  other  public  employees  covered  and  will  have  to  be  paid  over- 
txme,  in  wages,  at  time  and  one  half,  after  forty  (40)  hours  in  a 
work  week. 
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Section  8.451  of  our  Charter  provides  that  a  basic  work 
week  for  members  of  the  Police  Department  is  composed  of  forty 
(40)  hours  and  that  members  required  to  vjork  in  excess  of  those 
hours  shall  be  compensated  therefor  at  straight  time  or  time  off 
from  duty  with  pay  in  lieu  thereof. 

The  minimum  wage  and  overtime  laws  of  the  State  of  Cali- 
fornia do  not  apply  to  employees  of  the  City  and  County  of  San 
Francisco.   Overtime,  to  the  extent  recognized  by  the  City  and 
County,  is  governed  by  the  Charter  and  the  Annual  Salary  Stand- 
ardization Ordinance.   Of  course,  depending  upon  the  eventual 
outcome  of  the  National  League  of  Cities  case,  supra,  overtime 
and  minimum  wages  ot  Cxty  and  County  or  San  Francisco  employees 
may  be  controlled  by  the  provisions  of  the  FLSA. 

There  are  presently  no  prohibitions  regarding  the  accumu- 
lation of  compensatory  time  off  and  in  my  opinion  same  may  be 
accumulated  and  taken  as  authorized  by  applicable  rules  of  the 
Police  Departm.ent  and  I  am  of  the  opinion  chat  compensatory  time 
off  need  only  be  computed  on  a  straight  time  basis.   There  pres- 
ently are  no  overtime  provisions  in  the  state  lav;  applicable  to 
policemen.   The  Charter  does  not  extend  overtime  payments  to 
police  officers  in  the  traditional  sense  but  merely  offers  an 
alternative  to  the  City  and  County,  which  is,  to  "pay"  for  hours 
worked  in  excess  of  forty  (40)  with  compensatory  time  off  on  an 
hour-for-hour  basis.   The  result  then  is  that  the  Charter  does  ■ 
not  provide  for  overtime  as  contemplated  by  the  provisions  of 
the  FLSA  and  the  FLSA  does  not  require  overtime  wages  (assuming 
an  election)  until  after  a  period  of  time  allov;ed  by  exemption 
under  the  FLSA  which  is  authorized  by  a  Board  of  Supervisors 
resolution. 

You  are  further  advised  that  in  the  event  the  challenge  to 
the  validity  of  the  FLSA  is  unsuccessful,  the  permissible  hours 
worked  in  any  given  vjork  period  v;ill  be  automatically  changed  on 
January  1,  1976,  1977  and  1978. 

Very  truly  yours. 


THOMAS  M.  0'CO^'NOP^. 
City  Attorney 
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Mr.  Gilbert  H.  Boreman 

Registrar  of  Voters 

158  City  Hall 

San  Francisco,  California   94102 

Subject:   Payment  of  Overtime  to  Individual 

Working  in  Classification  1130  (Chief 
Deputy  Registrar)  as  Prescribed  by 
Provisions  of  the  Fair  Labor  Standards  Act 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  recent  request  for  my  opinion 
as  to  whether  or  not,  under  applicable  law,  the  City  and  County 
of  San  Francisco  must  pay  the  individual  occupying  the  above 
referred  to  classification  overtime  in  the  form  of  v/ages  at  _  one 
and  one  half  times  the  normal  rate  of  pay  for  hours  vjorked  in 
excess  of  forty  (40)  hours  per  week. 

For  your  information,  I  am  attaching  a  copy  of  a  letter 
recently  sent  to  Donald  M.  Scott,  Chief  of  Police,  which  in  per- 
tinent part,  sets  forth  the  present  status  of  the  Fair  Labor ^ 
Standards  Act  (FLSA)  as  it  applies  to  the  employees  of  the  City 
and  County  of  San  Francisco. 

The  position  of  Chief  Deputy  Registrar  of  Voters  is  desig- 
nated a  "Z"  classification  in  the  1974-75  Salary  Standardization 
Ordinance.   Subsection  B  of  Section  V  of  said  ordinance  states: 

"Employees  occupying  executive,  administrative 
or  professional  positions  designated  by  a  'Z' 
symbol  in  the  annual  salary  ordinance  shall  not 
be  paid  for  overtime  worked  but  may  be  granted 
compensatory  time  off  for  time  worked  in  excess 
of  normal  work  schedules." 
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The  Annual  Salary  Ordinance,  which  actually  authorizes  the 


coinp( 

work  period.   Such  classifications  may  be  granted,  time  off  not  to 
exceed  the  time  actually  worked  in  excess  of  forty  (40)  hours  per 
week  and/or  time  worked  on  holidays  (§1.3).   Section  2.1  of  the 
same  ordinance  defines  a  "Z"  symbol  as  used  in  connection  with  a 
wage  rate  as  one  where  "compensatory  time  off  [is  paid]  in  lieu 
of  payment  for  overtime." 

Section  13(a)(1)  of  the  FLSA  provides  that  the  minimum  wage 
and  overtime  provisions  of  the  Act  (§§6  and  7)  do  not  apply  to  bona 
fide  executive,  administrative  or  professional  employees. 

The  U.  S.  Department  of  Labor,  Wage  and  Hour  Division,  has 
issued  Publication  \m   1363  (Rev.)  for  general  information  on  the 
subject  of  Executive,  Administrative,  Professional  and  Outside 
Salesmen  Exemptions  Under  the  Fair  Labor  Standards  Act  and  while 
the  content  thereof  is  not  the  otricial  position  ot  the  Division, 
it  can  be  assumed  that  when  official  positions  are  eventually 
stated  on  these  issues  in  Interpretive  Bulletins,  said  official 
positions  will  closely  follow  those  contained  m  the  current  pub- 
lication. 

Within  the  context  of  the  FLSA  the  classification^ of  Chief 
Deputy  Registrar  appears  to  meet  the  requirements  of  an  ' adminxs- 
trative  employee"  and  therefore  exempted  from  coverage  of  the  Act 
by  Section  13(a)(1). 

Publication  \m   1363  (Rev.),  supra,  provides  that  a  "bona 
fide  administrator"  is  an  employee  whose  primary  duty  consists  of 
responsible  office  or  nonmanual  work  directly  related  to  manage- 
ment policies  or  general  business  operations  of  his  em.ployer ;  _  that 
said  employee  must  customarily  and  regularly  exercise  discretion 
and  independent  judgment  and  have  authority  to  make  important 
decisions;  and,  he  or  she  must  perform  work  under  only  general  _ 
supervision  along  specialized  or  technical  lines  requiring  special 
training,  experience  or  knowledge. 

If  the  employee  meets  the  criteria  above  (and  a  weekly  pay 
proviso,  v;hich  is  not  here  relevant),  he  or  she  need  not  be  paid 
overtime  in  any  manner. 
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I  have  reviewed  the  job  specifications  issued  by  the  Civil 
Service  Commission  for  Class  Title  "Chief  Deputy  Registrar  of 
Voters,"  Code:  1130,  adopted  November  19,  1973.   In  my  opmxon 
the  job  duties  set  forth  therein  are  of  the  type  to  qualify^^that 
position  and  the  employee  -who  occupies  same  as  a  bona  fide   admxn- 
istrative  employee"  V7ithin  the  meaning  of  the  FLSA  and  therefore 
exempt  from  coverage  of  the  Act. 

Accordingly,  it  is  my  opinion  that  an  employee  who  works 
in  the  classification  in  question  and  actually  perforiTis  substan- 
tially all  of  the  duties  as  set  forth  in  the  job  specifications, 
is  not  required  to  be  paid  overtime  in  wages  at  the  rate  of  time 
and  one  half  but  rather  is  still  subject  to  being  compensated  for 
such  work  in  excess  of  forty  (40)  hours  Xv-ith  equivalent  time  off 
as  provided  for  in  the  pertinent  sections  of  the  aforementioned 
ordinances. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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February  27,  1975 


Mr.  Bernard  J.  Ward 

Executive  Officer 

Superior  Court  -  Room  480 

San  Francisco,  California   94102 

Subject:   Combination  of  Adult  and  Juvenile  Probation 
Departments 

Dear  Mr.  Ward: 

You  have  requested  the  opinion  of  this  office  as  to 
whether  the  Charter  permits  the  combination  of  Adult 
Probation  Officer  and  Juvenile  Probation  Officer  under  one 
Chief  Probation  Officer,  with  chief  deputies  in  charge  of 
the  separate  divisions. 

Your  question  asks  whether  the  Charter  would  permit 
such  a  combination  and  in  the  event  the  Charter  would  not 
allow  such  a  combination,  you  asked  for  suggestions  regarding 
what  amendments  would  be  necessary  to  accomplish  the  afore- 
mentioned combination. 

Under  the  Penal  Code  Section  1203.5,  the  probation 
officers,  assistant  probation  officers  and  deputy  probation 
officers  appointed  in  accordance  with  sections  500  et  seq. 
of  the  Welfare  and  Institutions   Code  shall  be  ex  officio 
adult  probation  officers  "except  in  any  county,  or  city  and 
county,  whose  Charter  provides  for  a  separate  office  of  Adult 
Probation  Officer."  The  section  further  provides  that  "when 
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the  separate  office  of  adult  probation  officer  has  been 
established  he  shall  perform  all  the  duties  of  probation 
officers  except  for  matters  under  the  jurisdiction  of 
the  Juvenile  Court." 

Charter  Section  4.105  provides  for  the  office  of  Chief 
Probation  Officer  of  the  Juvenile  Court  and  for  the  separate 
office  of  Adult  Probation  Officer.   Thus,  the  Charter  has 
created  two  separate  and  specific  offices  and  there  is  no 
authority  in  the  Charter  for  the  consolidation  of  these 
offices. 

You  are,  accordingly,  advised  a  Charter  amendment  would 
be  necessary  to  effect  the  consolidation  of  these  offices 
under  one  chief  probation  officer.   The  Charter  amendment 
would  consist  of  an  amendment  to  Section  4.105  which  would 
provide  for  the  consolidation  of  the  offices,  for  the 
appointment  of  the  one  Chief  Probation  Officer,  and  for  any 
necessary  details  regarding  the  government  of  the  consolidated 
oifices  such  as  the  provision  for  chief  deputies  to  be  in 
charge  of  each  separate  division  mentioned  in  your  letter. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  75-S 


February  28,  1975 


Mr.  Daniel  Mattrocce 

General  Manager 

San  Francisco  City  and  County 

Employees  Retirement  System 
770  Golden  Gate  Avenue 
San  Francisco,  California  94102 

Subject:   Conflict  of  Interest  -  Bias  -  Member  of 
Police  or  Fire  Department  or  Officer  of 
Police  or  Fire  Union  or  Association 
Becoming  Member  of  Retirement  Board 

Dear  Mr.  Mattrocce: 

This  letter  is  in  response  to  your  request  on  behalf 
of  the  Retirement  Board  for  my  opinion  on  the  following 
questions: 

1.   Would  a  member  of  the  Retirement  Board,  who  is  an 
officer  of  the  Police  Officers'  Association,  Officers  for 
Justice,  Firefighters'  Union  or  any  such  other  union  or  asso- 
ciation representing  members  of  the  uniformed  forces  of  the 
Police  or  Fire  Departments  have  a  conflict  of  interest  when 
required  to  vote  on  disability  cases  involving  policemen  or 
firemen  who  are  members  of  their  respective  lonion  or  associa- 
tion? 

Under  Section  3.670  of  the  Charter  the  Retirement  Board 
is  to  consist  of,  inter  alia,  three  members  elected  from  active 
members  of  the  Retirement  System  who  are  hereinafter  referred 
to  as  the  "employee  members."   Uniformed  members  of  the  Police 
and  Fire  Departments  are  active  members  of  the  Retirement  System 
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and,  consequently,  are  eligible  to  be  elected  to  and  be  mem- 
bers of  the  Retirement  Board.   Such  active  members  may  at 
the  same  time  be  officers  of  police  or  fire  unions  or  associa- 
tions. 

As  a  member  of  the  Retirement  Board,  an  active  member 
of  the  system  would  also  be  an  officer  of  the  City  and  County 
of  San  Francisco.   (See  Charter  Section  1.103.) 

■Section  8.105  of  the  Charter  sets  forth  the  conflict 
of  interest  and  other  prohibited  practices  V7ith  respect  to 
officers  and  employees  of  the  City  and  County.   Subdivision  (b) 
v/as  added  thereto  by  the  electorate  in  the  June  19  74  election. 
Section  8.105(f)  provides  as  follows: 

"No  officer  or  employee  shall  have  an 
interest  in  any  matter  for  his  consideration  or 
determination  which  arises  from  a  close  business 
association  of  a  continuing  nature.   A  close 
business  association  of  a  continuing  nature  means 
any  undertaking  for  profit,  including,  but  not 
limited  to,  a  corporation,  partnership,  office- 
holding  or  employment  in  or  by  any  labor  or 
employee  organization,  trust,  proprietorship, 
association  or  joint  venture." 

It  is  to  be  noted  that  this  subsection  of  Section  8.105 
describes  a  close  business  association  of  a  continuing  nature 
as  "any  undertaking  for  profit"  and  then  it  delineates  certain 
specific  undertakings  for  profit  as  being  within  the  scope  of 
the  coverage  of  the  section  such  as  corporations,  partnerships, 
trusts,  proprietorships,  associations  or  joint  ventures.   It 
also  specifies  "of f iceholding  or  employment  in  or  by  any  labor 
or  employee  organization"  and  when  such  of f iceholding  or  employ- 
ment constitutes  an  undertaking  for  profit,  it  is  within  the 
scope  of  the  section.   The  section  thus  extends  to  paid  officers 
and  employees  of  labor  or  employee  organizations  as  such  payment 
constitutes  such  office  or  employment  as  an  undertaking  for 
profit  on  the  part  of  the  officer  or  employee.   Generally, 
employees  of  a  union  or  employee  organization  are  paid  and  some 
officers  are  paid  but  some  are  not.   Thus,  employees  of  the  City 
and  County  of  San  Francisco  who  hold  non-paid  offices  in  unions 
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or  employee  organizations  are  not  within  the  scope  of  the 
prohibition  contained  in  Section  8.105(f). 

If  such  a  paid  officer  of  a  police  or  fire  union  or 
employee  organization  has  been  elected  to  membership  on  the 
Retirement  System  Board,  the  question  then  arises  as  to 
whether  the  particular  matter  for  his  consideration  and  deter- 
mination on  the  Retirement  Board  specified  in  your  letter, 
namely,  voting  on  a  disability  case  involving  a  policeman  or 
fireman  who  is  a  member  of  his  union  or  association  has  such 
an  interest  in  such  matter  as  would  constitute  a  violation  of 
Section  8.105(f)  if  he  retained  both  his  membership  on  the 
Retirement  Board  and  his  status  as  an  officer  of  the  union 
while  the  matter  was  before  the  Retirement  Board  for  its  con- 
sideration and  determination. 

In  an  opinion  to  the  Civil  Service  Department,  dated 
January  8,"  1975,  I  advised  Mr.  James  F.  Wurm,  General  Manager 
of  Personnel,  that  a  member  of  the  Civil  Service  Commission 
who  was  a  business  representative  of  the  United  Association  of 
Journeymen  and  Apprentices  and  Pipefitting  Industry,  Local 
Union  No.  38,  who  was  obliged  as  part  of  his  functions  as  a 
Civil  Service  Commissioner  to  establish  the  salaries  for  members 
of  his  union  would  have  for  his  determination  and  consideration 
matters  which  are  so  directly  connected  with  his  position  and 
office  in  the  Plumbers'  Union  that  they  constituted  a  conflict 
of  interest  within  the  intent  and  meaning  of  Charter  Section 
8.105.   I  do  not  feel  that  the  same  result  necessarily  pertains 
here.   It  is  recognized  that  policemen  and  firemen  applicants 
for  disability  benefits  under  the  Retirement  System  are  some- 
times represented  before  the  Retirement  Board  by  a  representative 
of  their  particular  union  or  employee  association  who  could  be 
an  officer  of  the  union  or  association.   Or  an  officer  of  the 
police  or  fire  union  or  association  could  be  otherwise  involved 
in  handling  disability  cases  for  its  members.   Wlien  such  repre- 
sentation or  involvement  is  a  part  of  the  duties,,  functions, 
responsibilities  or  obligations  of  the  office  held  by  the 
employee  member  of  the  Retirement  Board  in  such  union  or  asso- 
ciation, such  employee  member  of  the  Retirement  Board  would  be 
in  violation  of  Section  8.105(f)  of  the  Charter  v/hen  a  disability- 
case  involving  a  member  of  his  union  or  association  came  up 
before  the  Board  for  its  consideration  and  determination  and  his 
only  recourse  in  such  circumstance  if  he  were  to  avoid  the 
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commission  of  a  misdemeanor  would  be  to  resign  from  the  Retirement 
Board  or  resign  from  his  office  in  the  union  or  association. 
However,  if  such  representation  or  involvement  is  not  a  part 
of  the  functions,  obligations  and  responsibilities  of  the 
office  held  in  the  union  or  association,  in  my  judgment,  such 
employee  member  of  the  Retirement  Board  may  proceed  to  con- 
sider and  determine  the  matter  along  with  the  other  members  of 
the  Board  without  violating  the  provisions  of  Section  8.105(f). 
Such  employee  member  could  possibly  be  influenced  by  the  fact 
■that  the  applicant  is  a  member  of  his  particular  union  or  asso- 
ciation but  so  could  the  other  employee  members  of  the  Board 
be  influenced  by  their  particular  employee  association  with 
applicants  as  fellow  members  of  a  union  or  as  co-workers  or 
otherwise.   This  possibility  is  inherent  in  the  requirement  of 
the  Charter  that  three  active  members  of  the  system  be  elected 
to  the  Retirement  Board.   Also,  I  fail  to  perceive  how  a  vote 
by  such  employee  member  on  the  matter  for  his  consideration  and 
determination  v;hich  is  based  on  any  other  consideration  than 
the  facts  established  before  the  Board  could  benefit  him  as  an 
officer  of  the  union  or  association  or  could  benefit  the  union 
or  association  itself  as  the  integrity  and  financial  stability 
of  the  Retirement  System  is  involved  and  abuses  in  deciding 
particular  cases  under  the  system  could  only  lead  to  restrictive 
legislation  which  could  have  an  adverse  effect  on  all  the  members 
of  his  union  or  association. 

2.   Would  a  member  of  the  Retirement  Board  v7ho  is  a  member 
of  the  Police  or  Fire  Department  have  a  conflict  of  interest 
or  bias  so  as  to  disqualify  him  from  acting  on  disability 
cases  involving  a  member  of  his  own  department? 

These  situations  do  not  come  within  the  scope  of  the  pro- 
hibitory language  contained  in  Section  8.105  of  the  Charter  and 
there  would  be  no  automatic  disqualification  from  voting  in  such 
cases  any  more  than  there  would  be  in  the  cases  of  those  paid 
officers  of  the  labor  union  or  association  who  I  feel  could  con- 
sider and  vote  to  determine  the  matter  without  violating  the 
provisions  of  Section  8.105(f)  as  discussed  above.   However,  as 
the  Retirement  Board  acts  in  a  quasi- judicial  capacity,  each 
member  has  a  duty  to  decide  the  particular  disability  case  before 
it  impartially  and  objectively  and  solely  on  the  basis  of  the 
facts  and  the  legal  entitlement  of  the  applicant  under  those  facts 
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to  the  benefits  of  the  particular  law.   If  the  Board  member 
because  of  friendship,  loyalty  or  politics,  or  for  some- other 
reason,  believes  that  he  will  be  partial  or  biased  either 
for  or  against  the  person  before  the  Board,  and  cannot  exer- 
cise a  sound  judgment  based  upon  the  facts  before  the  Board 
in  arriving  at  a  decision,  such  Board  member  should  disqualify 
himself  in  that  .particular  matter. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Quentin  L.  Kopp 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

SUBJECT:   Bond  Funds;  Parkside 
Elementary  School 

Dear  Supervisor  Kopp: 

Your  February  27,  1975,  letter  received  in  this  office 
on  March  3,  19  75,  requests  my  opinion  on  the  following  two 
questions: 

1.  "IVhether  or  not  Parkside  Elementary  School  can 
be  closed  by  the  Board  of  Education  when  funds  for  its 
reconstruction  to  make  it  earthquake  proof  were  included  in 

a  bond  issue  (Proposition  A)  passed  by  the  voters  in  November 
1973." 

2.  "Whether  or  not  the  School  District  is  obligated 
to  maintain  a  school  on  property  which  is  now  a  school  site, 
and  which  has  been  dedicated  for  school  use  for  some  time." 

1.   In  connection  with  this  question,  you  state  in 
your  letter  that  Parkside  School  is  slated  for  reconstruction 
in  1976-77,  but  by  that  time  the  Board  of  Education  may  be 
$4  million  short  of  funds  for  projects  specified  in  the  bond 
proposal. 
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You  are  advised  that  a  governmental  authority  may 
make  its  order  of  submission  of  a  bond  issue  in  the  ordinance 
calling  the  election  in  definite  and  specific  terms  as  to 
the  various  items  of  construction.   When  so  submitted,  these 
elements  become  a  part  of  a  compact  in  the  nature  of  a  con- 
tract created  between  the  public  body  and  the  electorate 
when  the  bond  issue  is  ratified  which  cannot  be  altered  at 
the  will  of  one  of  the  parties.   O'Farrell  v.  County  of 
Sonoma,  189  Cal.  343. 

However,  it  is  also  competent  for  a  governmental 
authority  to  make  its  order  in  broad  and  general  terms, 
leaving  the  details  of  the  proposed  construction  to  tlie 
good  faith  and  judgment  of  the  responsible  public  officials. 
The  general  principle  is  stated  in  the  case  of  Sacramento  M.U. 
Dist.  V.  All  Parties,  etc.,  6  Cal.  2d  197,  202: 


"The  rule  is  that  public  bodies  may  submit  bond 
propositions  in  broad  and  general  terms.   Such  a  body 
may  make  its  order  of  submission  'just  as  broad,  and 
just  as  narrow, '  or  just  as  specific  as  it  is  willing 
to  be  bound  by.   (O'Farrell  v.  Sonoma  County,  189 
Cal.  343,  347  [208  Pac.  117].)   VJhen  the  authorities 
having  the  power  and  responsibility  of  proposing  the 
bond  issue  have  not,  by  the  forms  employed  in  submitting 
the  proposition  to  the  electors,  confined  themselves 
to  an  absolutely  definite  and  inflexible  plan  of  con- 
struction and  expenditure,  and  have  proceeded,  free 
' from  fraud  and  in  good  faith,  in  accordance  with  the 
program  based  upon  estimated  costs,  no  good  reason 
appears  why  they  should  not  be  permitted  to  carry  on 
the  improvement  to  the  extent  of  the  funds  available. 

(Williams  v.  City  of  Stockton,  195  Cal.  743,  756 

[235  Pac.  986]  .) " 

The  ordinance  calling  the  election  on  the  19  73  school 
bond  proposal  described  the  proposed  improvements  in  broad 
general  terms  as  follows: 
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"  (a)  Public  School  Building  Improvement  Bonds,  19  73 

,  "$27,826,000  to  pay  the  cost  of  repairing,  recon- 

structing or  replacing  public  school  buildings 
determined,  in  the  manner  prescribed  by  law,  to  be 
structurally  unsafe  for  school  use,  including  land 
additions  and  betterments  and  all  other  works, 
properties  or  structures  necessary  or  convenient  for 
such  improvement. " 

Accordingly,  if  the  1973  public  school  improvement  bond  funds 
are  not  sufficient  for  the  reconstruction  or  replacement  of 
all  the  schools  specified  in  the  cost  estimates  the  Board  of 
Education  and  the  City  and  County  can  proceed  with  the  recon- 
struction and  replacemLent  program  to  the  extent  of  the  funds 
available,  even  though  it  means  the  closing  of  a  particular 
school  specified  in  the  estimates  for  reconstruction  or 
replacement. 

2.   The  School  District  is  not  obligated  to  maintain 
a  school  on  property  which  is  now  a  school  site  and  which 
has  been  dedicated  for  school  use  for  some  time.   When  school 
property  has  been  acquired  for  school  use  with  bond  funds 
which  have  been  authorized  by  the  electorate  for  such  purpose, 
the  property  becomes  impressed  with  a  trust  and  must  be  used 
for  the  purpose  for  which  the  bonds  were  authorized.   This  does 
not  mean,  however,  that  the  property  is  impressed  with  such  a 
trust  in  perpetuity.   If  the  Board  of  Education  can  find  that 
by  reason  of  changed  circumstances  the  property  is  no  longer 
required  for  school  purposes  or  that  it  is  no  longer  feasible 
that  the  property  be  devoted  to  such  use  by  reason  of  safety 
factors  or  otherwise,  the  Board  may  formally  declare  its 
abandonment  for  such  use  and  thus  free  the  property  from  the 
trust  purpose. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-24 


March  13,  1975 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Amendments  to  the  Proposed  Subdivision  Code  of 
City  Covering  Generally  the  Method  of  Appeal 
Providing  for  the  Number  of  Units  to  be  Available 
for  Low  and  Moderate  Income  Occupancy,  Providing 
for  Disapproval  of  a  Proposed  Conversion  based  on 
Vacancy,  Providing  for  Relocation  and  Suspension 
of  Eviction,  Providing  for  Approval  of  Tenants 
Prior  to  Conversion,  and  Providing  for  Categorical 
Exemption  under  the  California  Environmental 
Quality  Act 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  request  that  this  office 
approve  as  to  form  an  ordinance  enacting  the  Subdivision  Code 
of  the  City  and  County  of  San  Francisco,  which  proposed 
ordinance  includes  amendments  adopted  by  the  joint  Streets 
and  Transportation  -  Planning,  Housing  and  Development  Committee 
of  the  Board  of  Supervisors.   The  proposed  amendments  will  be 
considered  in  the  order  presented  in  your  letter. 

It  should  be  noted  that  this  office  participated  with 
the  Department  of  City  Planning  and  the  Department  of  Public 
Works  in  preparing  a  draft  of  the  Subdivision  Code  vzhich  v;as 
presented  to  the  Board  of  Supervisors  for  hearing.   The  proposed 
ordinance  as  submitted,  was  approved  as  to  form  by  this  office. 
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The  first  amendment  recommended  by  the  joint  committee 
relates  to  a  deletion  of  language  in  Section  1382(a)(2),  which 
in  effect  deleted  an  exemptj.on  for  an  environmental  evaluation 
where  there  is  a  condominixim  conversion.  You  request  the 
advice  of  this  office  as  to  whether  or  not  conversions  are 
currently  exempted  under  state  law  from  the  requirement  that 
a  developer  must  submit  environmental  data  on  a  proposed  plan. 
This  is  to  advise  the  Board  that  conversions  are  currently 
exempted  under  state  law  and  as  such,  the  language  previously 
contained  in  the  ordinance  should  be  retained.   The  California 
Environmental  Quality  Act  adopted  by  the  Legislature,  together 
with  the  regulations  adopted  by  the  Secretary  of  the  Resources 
Agency  preempt  local  law  except  as  to  procedure.   VJhen  the 
Secretary  of  Resources,  pursuant  to  Sec.  21084  of  the  Public 
Resources  Code,  has  made  a  determination  as  to  what  projects 
are  exempt  that  determination  is  binding  on  the  Board  of  Super- 
visors and  the  Board  is  precluded  from  passing  legislation 
changing  the  determination  made  by  the  Secretary. 

Section  1385  is  proposed  to  be  amended  by  adding  a  new 
subsection  (h)  thereto,  which  would  require  the  disapproval  of 
any  condominium  conversion  of  a  building  containing  25  or  more 
units  unless  at  the  time  of  filing  the  tentative  subdivision 
map,  at  least  35^  of  the  tenants  in  occupancy  shall  have  con- 
sented to  the  conversion.  You  ask  specifically  whether  such 
provisions  are  preempted  under  provisions  of  state  law.   The 
Attorney  General  of  the  State  in  Opinion  No.  74-133?  has 
determined  that  local  governments  possess  such  a  power  under 
the  Subdivision  Map  Act  in  dealing  with  condominium  conversion. 
However,  the  Attorney  General  specifically  reserved  any  con- 
stitutional questions  that  might  arise.   It  must  be  pointed  out 
that  the  Fourteenth  Amendment  to  the  Constitution  provides  in 
part  as  follows: 

"No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or 
immunltites  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the 
equal  protection  of  the  lav;s." 
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Article  1,  Section  14  of  the  State  Constitution, 
provides  in  part  as  follows: 

"Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just 
compensation  having  first  been  made  to, 
or  paid  into  court  for,  the  owner,  ..." 

The  above  quoted  sections  of  the  United  States 
Constitution  and  the  Constitution  of  the  State  of  California 
are  limitations  on  the  power  of  local  entities  and  the  State 
of  California  to  enact  legislation  which  would  place  an 
unreasonable  restriction  on  the  use  of  private  property  with- 
out compensation  being  paid  therefor.   It  is  the  opinion  of 
this  office  that  such  provision  is  of  doubtful  legality.   A 
similar  provision  incorporated  in  the  laws  of  the  State  of  New 
York  is  presently  under  challenge,  however,  no  definitive 
decision  is  available  at  this  time. ■ 

In  addition  to  the  sections  specifically  enumerated  in 
your  letter,  it  is  noted  that  Section  1333,  subsection  (b) 
thereof,  is  proposed  to  be  amended  by  the  joint  committee 
providing  that  appeals  may  be  taken  to  the  Board  of  Supervisors 
if  at  least  207o  of  the  "tenants  and  property  owners"  within  300 
feet  of  the  subdivision,  file  an  appeal  to  the  Board  of  Super- 
visors.  This  appeal  would  be  taken  from  the  action  of  the 
Director  of  Public  Works,  approving  or  disapproving  a  proposed 
tentative  map  providing  for  a  new  subdivision  or  condominium 
conversion.   Including  the  phrase  "tenants"  in  this  section 
with  the  figure  207o  creates  an  impossible  burden  to  determine 
how  many  tenants  there  may  be  within  300  feet  of  the  proposed 
subdivision  or  v/ithin  the  area  proposed  to  be  subdivided. 
Currently,  the  City  Planning  Code  provides  that  20%  of  the 
property  owners  within  300  feet  may  file  an  appeal  to  th^ 
Board  of  Supervisors  v;here  a  rezoning  or  conditional  use  has 
been  denied  by  the  Planning  Commission.   This  is  a  standard 
that  is  easily  identifiable.   There  is  no  way  of  determining 
how  many  tenancies  may  exist  within  300  feet  of  a  proposed 
subdivision  so  that  the  figure  207<,  is  ambiguous  and  uncertain. 
This  section  should  be  revised  so  that  certainty  may  prevail. 
It  should  be  noted  that  under  Section  66452. SCd)  of  the 
Government  Code,  the  appeal  shall  be  filed  v;ith  the  Clerk  of 
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the  Board  within  fifteen  (15)  days  after  the  action  taken  by 
the  Director  of  Public  Works,  and  the  Board  shall  hear  the 
matter  within  thirty  (30)  days  after  the  filing.   The  time 
limits  are  provided  by  state  law  and  must  be  followed  by  this 
Board  of  Supervisors, 

Section  1385(f)  is  proposed  to  be  amended  by  the  joint 
committee  which  would  provide  that  a  tenant  shall  not  be 
evicted  until  he  or  she  has  been  permanently  relocated  or 
until  the  tenant  has  arbitrarily  rejected  adequate  relocation 
housing.   The  Attorney  General  in  Opinion  No.  74-133  has  stated 
unequivocably  that  a  restriction  on  the  eviction  of  tenants  is 
pre-empted  by  state  law  insofar  as  it  attempts  to  alter  state- 
prescribed  time  limits  for  the  termination  of  periodic  tenancies, 
I  concur  in  that  opinion  and  suggest  that  the  provision  relating 
to  eviction  should  be  deleted  from  the  ordinance. 

The  proposed  ordinance  with  the  suggested  amendments 
has  been  returned  to  you  approved  as  to  form  only  because  of 
the  doubtful  validity  of  some  of  the  sections  commented  on 
above. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.    George   A.    Pagni 

Forenian   -   Grand  Jury 

Room  165,    City  Kali 

San  Francisco,    California      94102 

Subject:  The  Sheriff's  Authority  to  Give  Credit 
for  Time  Served,  Good  Time  Credit,  and 
Satisfactory   Work  Credit 

Dear  Mr.   Pagni: 

This   refers    to  your   letter   i-jherein  you  request   an   opinion 
as   to   the   propriety   of  certain   alleged   practices   at   the    San 
Francisco   Countv  Jail.      The   questions   you   ask  may  be    summarised 
as   follov7s:       (1)    Does   the    Sheriff    have    authority    to   compute    and 
credit   presentence   jail   time   under   Penal   Code    Sections    2900.5 
and   2900. 6 'and      (2)    Does   the   Sheriff    have   the    authority   to   com- 
pute   good  behavior    credit    (Penal   Code    Section  4019)    and   work 
performance   credit    (Penal   Cods    Section   4018.1)    at   the   commence- 
ment  of   the   prisoner's   term  of   confinement? 


Sections   2900.5   and   2900.6  were    added    to   the  Penal   Code 
(all   sections   hereinafter  refer  to  the  Penal   Code   unless    otherwise 
specified)    by   Chapter    1732    of   the   Statutes    of    1971   and   became 
effective  March  4,    1972.      They   V7ere   an   attempt    to      equalize   the 
punitive   aspects    of    sentencing  between    indigents    and    those  x-zho 
could   afford   bail.      These    sections    provide    that   all   persons    con- 
victed   of   a    felony    or   misdemeanor    shall   have    credited   to   their 
sentence   all   preconviction   time   which    is   attributable    to   the 
criminal   acts   for   v;hich    they   are   convicted. 
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Specifically,  the  legislal:ure  has  provided  that  the  appro- 
priate time  "shall  be  credited  upon  his  sentence"  (Emphasis  added.) 
Sections  2900. D  and  2900.6.   Therefore,  it  is  clear  that  such 
credit  is  a  matter  of  right.   An  attempt  to  prevent  the  applica- 
tion of  these  restrictions  would  be  a  nullity,  for  it  would  be 
nothing  more  than  an  attempt  to  judicially  repeal  the  law. 

Nevertheless,  the  actual  imposition  of  a  sentence  is  a 
judicial  function.   Section  12,  Penal  Code;  In  Re  Pandel  (1966) 
64  Cal.2d  412,  415.   Thus,  v^hen  the  Sheriff  receives  an  erroneous 
abstract  of  judgment,  the  proper  remedy  is  for  the  error  to  be 
judicially  corrected.   In  Re  Sandcl,  supra,  at  416-418;  In  Re 
Mize,  (1933)  11  Cal.2d  IT. 

For  example,  where  a  trial  court  attempts  to  deny  credit 
in  a  case  where  Section  2900.5  or  2900.6  applies,  such  a  judgment 
V70uld  be  erroneous  on  its  face.   Hov;ever,  in  this  and  in  any  other 
instance,  where  the  court  has  issued  an  affirmative  order  with 
respect  to  crediting  or  denial  of  credit  for  jail  time  served, 
the  order  must  be  presumed  correct  until  it  is  altered  by  the 
court. 

If  there  is  no  order  of  the  court  respecting  the  crediting 
of  jail  time,  action  taken  by  the  Sheriff  to  conform  a  person's 
■records  to  the  requirements  of  Sections  2900.5  and  2900.6  would 
be  valid.   Such  action  by  the  Sheriff  would  not  usurp  a  judicial 
function  and  vjould  not  be  subject  to  the  prohibition  that  would 
apply  to  the  same  action  taken  in  the  face  of  a  conflicting  ju- 
dicial order.   This  conclusion  is  reached  because  the  crediting 
of  jail  time  is  not  of  necessity  a  part  of  the  judicial  sentenc- 
ing povjer  and  only  becomes  so  when  the  trial  court  acts  V7ith 
respect  to  crediting  time  under  the  section.   As  in  the  case  of 
the  power  of  the  Adult  Authority  to  set  the  term  of  sentence  as 
an' administrative  function  pursuant  to  statute,  the  Sheriff's 
Depcrtment  v;ould  be  acting  in  an  administrative  manner  in  com- 
plying with  Sections  290'.;.'5  and  2900.6.   In  Re  Schoengarth  (1967) 
66  Cal.2d  295,  304. 

II 

The  basic    concept   of   reducing   a    jail    inmate's    term  of 
confinement,    if   he    has   been   an    exemplary    inm.ate    following   imposi- 
tion of   judgment,    has   been   a    part   of   California   Law   since   1929. 
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(Statutes   1929,    ch.    114,    5I   p. 199    (formerly  Penal   Code    §1614).) 
Although    the   particular    statutory   v;ording   has    often  been   altered 
the   same  conceptual   continuity   applies.      The    present  version   of 
Section  4019   is: 

"For    eaciT   irionth    in  vjhich  a    prisoner    is    confined 
■    in   or    comniit'ced   to   a    county      jail,    industrial   farm 
or   road   caaip   or    any   city   jail,    industrial   farm  or 
road   caran   under    a   judgment   of    imprisonment,    or    a   fine 
and    imprisonment   until'tlie'   fine    is    paid,    or    in   '■.•;hich 
a    prisoner    is   confined    in   or    committed   to    the    county 
jail,    industrial    farm  or   road   camp,    or    any   city   jail, 
industrial    farm  or   road   camp   as   a    condition   of    pro- 
bation  after    suspension   of      imposition   of   a    sentence 
or    suspension   of    execution   of    sentence,    in   a    criminal 
action   or    proceeding,    and   '•.■^hen    it    appears,    by    the 
record ,    that   he    has    sat i. s_f_a ctorily   complied   -.:ith   the 

rea  soitaole   rules    and   regulations est  a  b  1  i  s  L'i  c  d   "0  v   t  h  e 

s  h  e  r  i.  -Zr. ,    ch.ief    o  f    police,    or    supe  r  i  n  t  e  p,  c;  e  n  t   ;■:  or    t  h  e 


conouct   of    sucn    orisoners,    and    tinat   t.is    conduci 


reportc-j    jv    tnc    ofTicer    in   cnarp,e    of    toe    j^fi,    incus- 
tr  i a  1    farm  or   r o'a d   camp    to   have   been    satis^iia ctory  , 
Tive   cla^/s   may,   TviTth    the   consent    of    E"ne    slier ii^T^    chief 
of   police,    or    superintendent,    be   deducted   from  his 
period   of   confinement."      (Emphasis   added.) 

In   1955,    Section   4019.2- was   added    giving   similar    time 
credits    for    satisfactory   work  time.      In    1969,    Section   4019.2   was 
renumbered   as    Section  4018.1,    and   both   Sections   4319   and   4018.1 
were   reworded    so   as    to  be   identical    in   scope   and   language,    ex- 
cept  for    the   different   nature    of   credits    to   be   given.    Presently, 
Section  4018.1  reads: 

"For    each   month    in  which   a    prisoner    is   confined 
in   or    committee!    to   a   county   jsil,    Indus tria'l   faring 
or   road   camp   or    any   city   jail,    industrial   farm  or 
road   camp   under    a   judgment   of    imprisonment,    or    a    fine 
and    im.pr isonment    until    the    fine    is    paid,    or    in  which 
a    prisoner    is   confined    in   or    committed   to    the    county 
jail,    industrial   farm,    or    road   camp   or    any   city   jail, 
industrial   farm,    or   road   camp   as    a   condition   of    pro- 
bation  after    suspension   of    imposition    of   a    sentence 
or    suspension   of    execution   of    sentence,    in   a   criminal 
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action  or  proceeding,  and  x^hen  it  appears  by  the 
record  that  he  has  satisfactorily  performed  labor 
as  assigned  by  th.e  sheriff,  chief  of  police,  or 
superintendent  of  an  industrial  farm  or  road  caiup. 
five  days  may  be  deducted  from  his  period  of  con- 
finement by  order  of  such  sheriff,  chief  of  police, 
or  superintendent."   (Emphasis  added.) 


> 


.  Under  the  express  terms  of  Sections  4018.1  and  4019, 
prisoners  are  not  entitled  to  credit  for  work  and/or  good  be- 
havior durin^,  preconviction-presentence  confinement.   Presumably, 
inmates  who  are  awaiting  trial  are  under  a  compulsion  to  coop- 
erate v;ith  the  jailers  in  hope  of  receiving  a  lenient  sentence 
should  they  be  convicted.   Sections  4018.1  and  4019  are  obviously 
an  attempt  to  encourage  the  cooperation  of  inmates  by  affording 
a  means  for  them  to  reduce  their  time  and  an  attempt  to  more 
accurately  monitor  the  prisoner's  progress  towards  rehabilitation, 

Thus  the  v;ords  and  intent  of  Sections  4013.1  and  4019 
would  require  the  satisfactory  labor  and  good  behavior  to  be  a 
condition  precedent  to  the  monthly  issuance  of  such  credits. 

The  problem  is  that  v?e  have  no  information  as  to  whether 
the  Sheriff  actually  gives  this  credit  at  the  time  an  inmate  is 
remanded  into  custody  or  whether  this  is  a  mere  bookkeeping 
entry,  i.e.  a  projection  of  ^--hat  the  release  date  v;ould  be  if 
they  actually  work  and  behave  themselves  during  confinement.  If 
this  is  just  a  good  faith  projection  and  the  time  off  is  not  ac- 
tually  given  if  the  conditions  precedent  do  not  occur,  I  can 
find  no  error  on  the  part  of  the  Sheriff.   However,  if  the  early 
release  date  is  given  in  the  beginning  and  the  prisoner  is  re- 
leased irrespective  of  v;hether  the  prisoner  works  and/or  behaves 
himself,  this  is  manifestly  contrary  to  the  lav7. 

Setting  aside  this  factual  question,  in  neither  case 
should  the  Sheriff  release  prisoners  according  to  the  chart 
forwarded  to  me  by  the  grand  jury.   The  error  is  that  the  chart 
allows  the  five  or  ten-day  credits  to  be  multiplied  by  the 
numiber  of  m.onths  of  the  initial  sentence.   On  its  face  this 
chart   allows  for  good  time  and  satisfactory  \;ork  time  for  pe- 
riods not  actually  served.   I/aen  this  method  is  used,  good  t?Lme 
and  vjork  time  is  given  for  later  days  or  months  when  the  prisoner 
is  not  actually  in  custody. 


Letter  Opinion  No.    75-25 


Mr.    George  A.    Pagni  v  5  Marcli   13,    1973 


This    is    in   line   x-jith   In  Re  Harrington    (1957)    153    Cal.    App. 
2d  452,    455.      An   exaraple    is   appropriate.      Suppose   a   convict    is 
sentenced   to   one   year    in    the   count}'   jflil   ^nd    throughout    his    stay 
he   exhibits   good   behavior   and   performs   the   requisite   vjork  assign- 
ments.     B}''   the    In  Re   Ilarringtoa      guidelines,    at   the    end   of   nine 
months    the   prisoner   wouic.r~Have   ninety;  days   credit      and  v.^ould  be 
eligible   for   release.      However,    using'  the   Sheriff's   mathematics, 
one  V70uld   multiply   the   number    of   months    in   the   initial    sentence 
(tv;elve)    times    ten   and    then   subtract  'the   result    from  twelve 
months   releasing   the    prisoner   after    eight   months    or   one   month 
early.      Thus   th.e    Sheriff    is   giving  credit    for    the   later   months 
vjhen   the  man   is   not    in   custody.      In   the   case    of    a    six-month   sen- 
tence,   the   Sheriff's   chart  vjould   release   him  tv;enty   days   early. 

The  memo   from  the    Sheriff  vjhich   accompanied   this    chart 
emphasized    the  i;7ording   "or   committed   to"   from  Sections   4013.1 
and   4019.      Seemingly,    this    is    to   justiTy    the   multiplication   of 
the   credits    <.y    the   number    of   months    in   the    initial    term  rather 
than  by   the   actual    time    in   custody   during  which  the    inmate    per- 
formed   satisfactory  work   and   behaved   himself.      However,    every 
part   of   a    statute    should   be   construed  with  reference   to   the  v/nole 
system  of   lav?  of  which   it    is    a    part    so   that   all   mgy   be    harmonised 
and   have    effect.      J.T.    Jenkins   Co.    vs.    Los    Angeles    County,    (1960) 
178  Cal.    App. 2d   379,    2   Cal.    Rptr.    852.      As    stated   above," the    pur- 
pose  of   these   sections   V7as    to   encourage    prisoners    to  cooperate  by 
affording   them  a   means    of   actually  reducing   their    term  of   con- 
finement hy    good  behavior.      With    this    in   mind,    the   more    logical 
interpretation   of    "confined    in   or    comiaitted   to   a    count}'   jail, 
industrial   farm,    or   road   cainp   or   an}'   city   jaiT^    industrial   farm 
or   road   camp"  would  be   that    "confined"   referred   to   jails   and   that 
"committed"referred   to    industrial   farms   and   road   camps. 

In   conclusion,    when  the   Sheriff  receives   convicted    pris- 
oners  he    should    first   look   at   the   court   order.      If   he   thinks    the 
order    is    invalid,    he    should   tell  the    prisoner   to   ask  his   defense 
counsel    to   bring   it    to    the   attention   of   the   court.      In   other    cases 
he    should   first    give   credit    for    preconviction    time  which    is 
attributable    to    the   criminal   acts    for   which   the    person    is   con- 
victed.'    Then,    for    each    one   month    period   the   Sheriff    should   apply 
a   five   or    ten-day  credit   when    the   conditions    precedent    of    good 
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behavior  and/or  satisfactory  V70rk  have  been  met.   In  no  case, 
can  these   good  tirae  and  satisfactory  v;ork  credits  be  applied 
for  periods  v;lien  the  prisoner  is  not  in  custody  or  does  not 
perform  the  conditions  precedent. 

Very  truly  yours. 


TIIO^LAS  II.  O'COKNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:  Legislation  Regulating  Sale  of 
Firearms  in  San  Francisco 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  request  on 
behalf  of  Supervisor  Kopp  for  legislation  which  would  reg\ilate 
the  sale  of  all  firearms  in  the  City  and  County  of  San 
Frajicisco. 

Government  Code  Section  53071  expressly  indicates  the 
intent  of  the  Legislature  to  occupy  the  whole  field  of  regula- 
tion of  the  registration  or  licensing  of  commercially  manufactured 
firearms  by  the  provisions  contained  in  the  Penal  Code  and  pro- 
hibits regulations  relating  to  the  registration  or  licensing 
of  commercially  manufactured  firearms  by  public  entities  such 
as  the  City  and  County  of  San  Francisco.   It  has  been  held  • 
that  that  section,  together  with  the  provisions  of  the  Penal 
Code  preempts  the  local  regulation  of  firearms  which  would 
include  the  regulation  of  the  sale  of  firearms.   (See  Sippel  v. 
Nelder,  24  C.A,3d  173?  which  invalidated  a  local  regulation 
requiring  a  permit  to  purchase  a  concealable  firearm. ) 

Section  12070  of  the  Penal  Code  prohibits  anyone 
from  engaging  in  the  business  of  the  sale  of  concealable  fire- 
arms \mless  licensed  pursuant  to  Section  12071.   Section  12071 
of  the  Penal  Code  authorizes  the  duly  constituted  licensing 
authority  of  a  city  or  county  to  grant  licenses  to  engage  in 
the  sale  at  retail  of  concealable  firearms.   Consequently,  a 
proposed  ordinance  has  been  drafted,  which  is  attached  hereto, 
for  the  designation  of  the  Police  Department  as  the  local 
licensing  authority  and  for  the  licensing  of  the  business  of 
selling  concealable  firearms,  v;hich  is  consonant  with  the 
authority  and  provisions  of  the  Penal  Code, 

No  penalty  is  included  in  the  proposed  ordinance 
because  failure  to  comply  with  it  so  as  to  have  a  valid  license 
will  make  the  violator  subject  to  prosecution  under  Penal  Code 
Section  12070. 
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Since  Section  613  of  the  Police  Code  has  been 
declared  preempted  by  State  law  in  the  Sippel  v.  Nelder  case, 
supra,  it  is  being  used  as  the  vehicle  to  put  in  license  pro- 
visions for  the  business  of  selling  concealable  firearms. 
And  for  the  same  reason  Section  6l4  of  the  Police  Code  is 
included  to  delete  reference  to  the  permit  to  purchase. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Kevin  Starr 

City  Librarian 

San  Francisco  Public  Library 

Civic  Center 

San  Francisco,  Calif.   9^102 

Subject:  Legality  of  Naming  Public 

Libraries  After  Private  Citizens 

Dear  Mr.  Starr: 

This  letter  supplements  a  previous  oral  response 
given  to  your  staff  on  the  legality  of  naming  public 
libraries  after  private  citizens.   Sections  3.500(a)  and 
3.560  of  the  City  Charter  provide  that  the  Library  Depart- 
ment be  meuiaged  by  the  Library  Commission  and  the  Commis- 
sion may  prescribe  reasonable  rules  and  regulations  for  the 
conduct  of  the  affairs  and  administration  of  the  Library. 
These  provisions  would  include  the  discretion  to  name  a 
library  building. 

A  review  of  earlier  City  Charters  reveals  that  in 
the  past  the  Library  Commission  was  specifically  empowered  to 
provide  memorial  tablets  and  niches  to  perpetuate  the  memory 
of  those  persons  who  maJfce  valuable  donations  to  the  library. 

A  vote  of  the  Library  Commission  is  sufficient  to 
designate  a  name  for  one  of  the  library  buildings. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-28 


March  19,  1975 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:  May  San  Francisco  Giants  Legally 
Relocate  to  Another  City? 
Your  File  No.  53^-7^ 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  request  for  the  advice 
of  this  office  on  whether  the  National  Exhibition  Company 
knovm  as  the  San  Francisco  Giants  Baseball  Team  may  legally 
relocate  to  another  city  under  the  existing  lease  with  the 
City  and  County  of  San  Francisco. 

It  should  be  noted  that  the  existing  lease  which 
the  officers  of  the  National  Exhibition  Company  executed  in 
1958  was  between  that  company  and  San  Francisco  Stadium,  Inc., 
a  nonprofit  corporation  organized  to  assist  the  City  in 
financing  the  improvements  at  Candlestick  Park  Stadiiun.  Pur- 
suant to  a  duly  executed  assignment  and  acceptance  of  assign- 
ment dated  October  1,  I969,  the  lease  was  assigned  from  San 
Francisco  Stadiiim,  Inc.  to  the  City  and  County  of  San  Francisco. 
Such  assignment  was  consented  to  by  the  National  Exhibition 
Company. 

You  are  hereby  advised  that  pursuant  to  the  terms  of 
the  existing  lease,  it  is  the  opinion  of  this  office  that  the 
National  Exhibition  Company,  known  as  the  San  Francisco  Giants 
Baseball  Team,  may  not  legally  relocate  to  another  city  without 
the  consent  of  the  City  and  County  of  San  Francisco. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  Nr.  75-29 


March  20,  1975 


Mr.  Bernard  A.  Or si 

General  Manager,  personnel 

Civil  Service  Commission 

151  Cicy  Hall 

San  Francisco,  California   94102 

Subject:   Special  Unemployment  Assistance  (SUA) 

Dear  Mr.  Orsi: 

As  you  are  avjarc,  the  issue  of  unemployment  insurance  for 
employees  of  the  City  and  County  of  San  Francisco  was  discussed 
at  some  length  during  the  just  concluded  meeting  and  conferring 
process  vjith  various  unions. 

s 

Employees  of  the  City  and  County  of  San  Francisco  are  not 
entitled  to  unemployment  insurance  under  the  provisions  of  the 
California  Unemployment  Insurance  Code.   (UIC  §633.)   Hovzever,  if 
the  City  and  County  would  elect  to  voluntarily  be  included  in  the 
unemployiTient  compensation  program,  it  could  do  so.   (UIC  §710(b).) 

In  early  1975  the  President  signed  into  law  a^piece  of  leg- 
islation which  provides  unemployment  insurance  benefits,  totally 
financed  by  che  federal  government,  for  employees  v;ho  are  unem- 
ployed and  noL  covered  by  any  other  unemployment  insurance  program. 
(P.L.  93-557;  38  Stat.  1845.)   This  would  include  the  employees  of 
the  Cicy  and  County  of  San  Francisco.   Any  employee  who  meets  cer- 
tain minimal  criteria  would  be  entitled  co    file  a  claim _ for  unem- 
ployment insurance  under  this  program  v/hich  will  be  administered 
by  the  State  of  California. 
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I  am  attaching  to  this  letter  a  copy  of  a  notice  of  this 
program  which  you  may  desire  to  make  copies  of  and  send  to  appoint- 
ing officers  for  posting  in  the  various  offices  throughout  the 
Cicy  and  County  of  San  Francisco. 

•  If  you  have  any  further  questions  regarding  this  matter, 
please  feel  free  to  contact  me  or  Deputy  City  Attorney,  Milton 
H.  Mares. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  Nc .  75-30 


March  20,  1975 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  May  a  person  register  to  vote  in  San  Francisco 
when  that  person  maintains  a  legal  residence  in 
another  county? 

Dear  Mr.  Dolan: 

I  have  reviewed  your  request  for  an  opinion,  dated 
January  29,  1975,  asking  whether  a  person  ^'who  does  in  fact 
maintain  his  legal  residence  in  a  county  other  than  the 
City  and  County  of  San  Francisco,  who  resides  in  that 
residence  on  a  regular  basis,  and  v7ho  has  his  family  living 
in  the  residence,  can  under  current  law  register  to  vote  in 
San  Francisco." 

Under  the  State  Constitution,  Article  II,  Section  2, 
and  the  Elections  Code,  Section  321,  a  person  must  establish 
residence  in  the  County  in  which  he  seeks  to  register  to  vote. 

Section  14282  of  the  Elections  Code  defines  residence  of 
a  person  as  "  .  .  .  that  place  in  which  his  habitation  is 
fixed  and  to  which,  x.;henever  he  is  absent,  he  has  the  intention 
of  returning." 

Section  14288  of  the  Elections  Code  specifically  provides 
that  the  place  where  a  man's  family  resides  is  his  residence 
unless  it  is  a  place  for  temporary  establishment  for  his 
family  or  for  transient  objects. 
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You  are,  therefore,  advised  that  a  person  who  does,  in 
fact,  maintain  his  legal  residence  in  a  county  other  than 
the  City  and  County  of  San  Francisco  and  who  resides  in  that 
residence  on  a  regular  basis,  with  his  family,  may  not  under 
current  law  register  to  vote  in  San  Francisco. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-31 


March  20,  1975 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Members  of  Uniformed  Forces  registering  to 
vote  in  San  Francisco  from  Fire  Houses, 
Police  Stations,  etc.,   when  they  live 
outside  county. 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  letter  of  January  29, 
1975,  conveyed  on  behalf  of  Supervisor  Kopp,  and  asking 
whether  it  is  legal  and  proper  for  any  member  of  the  City  and 
County  Uniformed  Forces  to  register  from  the  place  where  she 
or  he  makes  his  living,  i.e.,  a  fire  house,  police  station, 
hospital,  city  hall  annex,  city  hall,  or  other  building  owned 
and  operated  by  the  City  and  County  of  San  Francisco. 

Section  14282  of  the  Elections  Code  defines  residence  of 
a  person  as  "  .  .  .  that  place  in  which  his  habitation  is  fixed 
and  to  v;hich,  whenever  he  is  absent,  he  has  the  intention  of 
returning. " 

Registration  to  vote,  under  California  law  implies  inten- 
tion to  reside  permanently  and  considers  that  place  the  person's 
domicile.   With  the  exception  of  unusual  circumstances,  where 
an  employee  may  be  given  a  place  of  residence  in  connection  with 
his  employment,  no  city  employee  may  establish  his  residence  in 
a  city  building,  such  as  a  police  station,  fire  house,  hospital, 
etc. 

Very  truly  yours, 
THOM^S  M.  O'COI-JNOR 


Letter  Opinion  No.  75-32 


March  20,  1975 


Mr.  Bernard  J.  Ward 

Executive  Officer 

Superior  Court  of  California 

Room  480,  City  Hall 

San  Francisco,  California 

Subject:  Pees  for  Grand  Jurors  for  Committee 
Meetings  and  When  Appointed  to  Make 
Individual  Investigations 

Dear  Mr.  Ward: 

This  is  in  response  to  your  request  on  behalf  of  the 
Presiding  Judge  of  the  Superior  Court  for  my  opinion  regarding 
whether  any  action  by  the  Board  of  Supervisors  is  necessary 
before  members  of  the  Grand  Jury  would  be  entitled  to  fees  for 
attendance  at  committee  meetings  or  when  appointed  by  the  fore- 
man to  make  individual  investigations. 

Section  760O6  of  the  Government  Code,  as  amended  by 
the  regular  session  of  the  1973-7^  Legislature  and  effective 
January  1,  1975>  provides  in  pertinent  part  that: 

"Grand  jurors  shall  receive  for  each  day's 
attendance,  upon  regularly  called  jury  meetings, 
committee  meetings,  or  when  appointed  by  the 
foreman  of  a  grand  jury  to  make  individual  in- 
vestigation, not  less  than  ten  dolla-rs  ($10), 
and  not  more  than  twenty-five  dollars  ($25)  a 
day,  as  determined  by  the  board  of  supervisors; 
provided  that  a  grand  juror  shall  receive  not 
more  than  seventy-five  dollars  ($75)  for  any 
week." 

The  word  "shall"  has  generally  been  interpreted  as 
being  mandatory  or  imperative  when  used  in  statutes.   Section 
76006  previously  required  that  grand  jurors  be  paid  six  dollars 
for  each  session  of  the  Grand  Jury.   It  is  apparent  that  the 
latest  amendment  to  this  section  not  only  increased  the  grand 
jurors'  fee  to  ten  dollars,  but  also  requires  that  the  grand 
jurors  now  be  paid  for  attendance  at  regularly  called  committee 
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meetings  and  when  appointed  by  the  foreman  of  a  grand  Jury  to 
conduct  individual  investigations.   The  amendment  grants  the 
Board  of  Supervisors  the  authority  to  increase  the  grand  jury 
fees  up  to  twenty-five  dollars  for  the  jury  meetings,  committee 
meetings  or  individual  investigations.   However,  approval  of 
the  Board  of  Supervisors  is  not  necessary  for  the  minimal  ten 
dollar  fee  to  be  paid. 

In  my  opinion,  members  of  the  Grand  Jury  must  be  paid 
at  least  ten  dollars  for  each  day's  attendance  at  regularly 
called  jury  meetings,  committee  meetings  or  when  appointed  by 
the  foreman  of  the  Grand  Jury  to  make  individual  investigations. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-33 


March  26,  1975 


Hon.  Alfred  J.  Nelder 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  CA  94102 

Subject:   Eligibility  of  District  Attorney's  Investigators 
for  Membership  in  Public  Employees'  Retirement 
System 

Dear  Supervisor  Nelder: 

You  have  requested  my  opinion  as  to  whether  District 
Attorney's  Investigators  are  eligible  to  be  included  in  the 
Public  Employees'  Retirement  System.  (PERS) 

The  Government  Code  permits  the  participation  of  public 
agencies  in  the  Public  Employees'  Retirement  System  and  sets 
forth  the  procedure  by  'which  participation  may  be  accomplished. 
The  procedure  entails,  in  part,  the  enacting  of  certain  ordi- 
nances by  the  Board  of  Supervisors.   However,  our  Charter  estab- 
lishes and  creates  the  San  Francisco  City  and  County  Employees' 
Retirement  System  to  provide  a  comprehensive  system  of  retirement 
and  death  benefits  for  officers  and  employees  of  the  City  and 
County.   The  Charter  specifically  provides  that  officers  and 
employees  of  the  City  and  County  shall  be  members  of  that  Retire- 
ment System.   These  provisions  of  the  Charter  constitute  a 
limitation  and  restriction  upon  the  power  of  the  Board  of  Super- 
visors and  preclude  it  from  taking  any  action  to  establish  or 
provide  any  other  retirement  system  for  the  employees  of  the  City 
and  County. 

This  limitation  may,  of  course,  be  removed  by  the  appropriate 
amendment  of  the  Charter.   This  has  been  done  with  respect  to  the 
Sheriff,  Undersheriff  and  deputized  personnel  of  the  Sheriff's 
Department.   (Charter,  Section  8.506)   Pursuant  to  this  specific 
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Charter  authority,    the   Board   of   Supervisors    has   contracted  with 
PERS    to   include    these  members   of    the   Sheriff's    Department   in 
PERS.      A   similar  Charter  amendment  will   be   necessary   in  order 
to   include   District  Attorney's    Investigators   in  PERS. 

Very    truly  yours. 


THOMAS   M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-34 


March  27,  1975 


Honorable  John  L.  Molinari 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   LiabiliCy  for  Accidents  Caused  by  Rumble 
Strips  on  Streets  in  Forest  Hills 

Dear  Supervisor  Molinari: 

You  have  requested  my  opinion  as  to  whether  Forest  Hill 
residents  would  be  liable  for  injuries  if  the  City  installed 
rumble  strips  on  Forest  Hill  streets  and  the  rumble  strips 
caused  an  accident. 

Rumble  strips  are  sometimes  installed  on  certain  streets 
by  the  Department  of  Public  Works  at  the  request  of  the  resi- 
dents as  a  device  for  slowing  down  the  speed  of  vehicles 
traversing  these  streets.   Rumble  strips  consist  of  3/4  inch 
raised  strips  of  asphalt  extending  across  the  street  perpendi- 
cular to  the  traffic.   Their  purpose  is  to  cause  a  rumbling 
sound  and  slight  vibration  as  a  car  goes  over  them  and  thereby 
direct  the  driver's  attention  to  his  speed  and  the  road.   As 
I  understand  it,  rumble  strips  are  to  be  distinguished  from 
speed  bumps  or  dips  which  are  larger  and  are  designed  to  cause 
a  violent  jolt  to  a  vehicle  traversing  at  an  excessive  speed. 

Forest  Hill  streets  are  dedicated  public  easements  being 
used  as  streets,  but  they  have  not  been  accepted  into  the  City  s 
system  of  streets  for  maintenance  pursuant  to  Section  7.601  of 
tne  Charter. 
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If  there  were  an  accident  caused  solely  by  a  defect  in  the 
rumble  strip  or  because  they  were  found  to  be  hazardous  for  some 
other  reason,  then  general  principles  of  governmental  tort  liabi- 
lity would  apply  and  the  injured  party's  cause  of  action  would  be 
against  the  City.   Since  the  City  would  be  installing  the  strips 
and  maintaining  them,  the  residents  of  Forest  Hill  and  the  Forest 
Hill  Association  vjould  not  be  in  any  different  position  than  any 
other  property  owner  on  any  other  street  in  the  City.   The  present 
state  of  the  law  is  that  abutting  property  owners  are  not  liable 
for  injuries  proximately  caused  by  a  dangerous  or  defective  traf- 
fic device  installed  and  maintained  by  the  City  adjacent  to  their 
property. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-35 


March  2?^  1975 


rlr.  Gilbert  H.  Boreman 

Acting  Clerk^  Board  of  Supervisors 

235  City  Hall 

San  Francisco^  California 

Subject:  Your  File  No.  15-72-19 

Cancellation  and  Refund  of 
Ta^esj  2840  3roadv;ay 

Dear  Mr.  Boreman: 

This  is  in  response  to  Mr.  Dolan's  nenorandum 
requesting  my  advice  and  comments  on  the  Assessor's  recom- 
mendation that  a  property  tax  exemption  be  granted^  and 
that  a  cancellation  and  refund  of  taxes  be  made,  as  to  fifteen 
percent  of  the  above  described  property^  v/hich  is  used  in  part 
as  a  facility  "'/fhich  is  incidental  to  and  reasonably  necessary 
for  the  accomplisixment  of  the  religious  purposes  of  the  Roman 
Catholic  Church,,  and  "v;hich  is  used  in  part  as  a  residence  for 
the  Roman  Catholic  Archbishop  of  San  Francisco  and  for  his 
assistant. 

The  Assessor  has  recommended  that  no  exemption  be 
granted  for  that  portion  of  the  building  utilized  as  a  residence 
for  the  Archbishop  and  his  assistant.   The  Assessor's  investi- 
gation indicates  that  approximately  eighty-five  percent  of  the 
square  footage  in  the  building  is  utilized  for  this  residential 
purpose. 

The  Assessor  has  recommended  that  a  tax  exemption  be 
granted  as  to  the  remaining  fifteen  percent  of  the  building 
which  is  utilized  for  the  following  purposes^  namely;,  office 
space  wherein  the  Archbishop  and  his  assistants  conduct  the  day- 
to-day  adm.inistrative  affairs  of  the  churchy  conference  and 
counselling  rooms ;,  also  used  exclusively  in  connection  with 
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affairs  of  the  churchy  a  private  chapel  used  exclusively  for 
religious  v;orship_,  and  a  convent  for  several  n\ins. 

The  lav;  with  respect  to  property  tax  exemptions  on 
property  used  for  church  or  religious  purposes  is  embodied  in 
Article  XIII,  Section  Ic  of  the  California  Constitution,  as 
implemented  by  Revenue  and  Ta>:ation  Code  Sections  2l4  and 
214.01,  and  in  Article  XIII,  Section  1  1/2. 

Section  Ic  of  Article  XIII  reads  in  part  as  follows: 

"...  the  Legislature  may  exempt  from 
taxation  all  or  any  portion  of  property  used 
exclusively  for  religious,  hospital  or  chari- 
table purposes  and   ovmed  by  conimunity  chests, 
funds,  foundations  or  corporations  organized 
and  operated  for  religious,  hospital  or  chari- 
table purposes,  not  conducted  for  profit  and 
no  part  of  the  net  earnings  of  v.'hich  inures  to 
the  benefit  of  any  private  shareholder  or 
individual. " 

Revenue  and  Taxation  Code  Section  2l4  states  in  part 

"Property  used  exclusively  for  religious, 
hospital,  scientific  or  charitable  purposes 
ovmed  and  operated  by  com^nunity  chests,  funds, 
foundations  or  corporations  organized  and  operated 
for  religious,  hospital,  scientific,  or  charitable 
purposes  is  exempt  from  taxation  if :    . 

"(1)   The  o'.vner  is  not  organized  or  operated 
for  profit;  ... 

"(2)   No  part  of  the  net  earnings  of  the 
ov.Tier  inures  to  the  benefit  of  a.ny  private  share- 
holder or  individual; 

"(3)   The  property  is  used  for  the  actual 
operation  of  the  exempt  activity,  and  does  not 
exceed  an  amount  of  property  reasonably  necessary 
to  the  accomplishment  of  the  exempt  purpose; 
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"(4)   The  property  is  not  used  or 
operated  by  the  ovmer  or  by  any  other  person 
so  as  to  benefit  any  officer,,  trustee, 
director,  shareholder,  member^  employee, 
contributor,  or  bondholder  of  the  ovmer  or 
operator,  or  any  other  person,  through  the 
distribution  of  profits,  pa,yraents  of  oTices- 
sive  charges  or  compensations  or  the  more 
,  advantageous  pursuit  of  their  business  or 
profession; 

"(5)   The  property  is  not  used  by  the 
ovmer  or  members  thereof  for  fraternal  or 
lodge  purposes,  or  for  social  club  purposes 
■  except  ".'.'here  such  use  is  clearly  incidental 
to  a  prim.ary  religious,  hospital,  scientific, 
or  charitable  purpose; 

"(6)   The  property  is  irrevocably  dedi- 
cated to  religious,  charitable,  scientific, 
or  hospital  purposes  and  upon  the  liquidation, 
dissolution  or  abandonment  of  the  ovmer  v;ill 
not  inure  to  the  benefit  of  any  private  person  , 
•  except  a  fund,  foundation  or  corporation 

organized  and  operated  for  religious,  hospital, 
scientific,  or  charitable  purposes; 

"(7)   The  property,  if  used  exclusively  ■ 
for  scientific  purposes,  is  used  by  a  foundation 
or  institution  vmich,  in  addition  to  complying 
v/ith  the  foregoing  requirements  for  the  exemption 
of  charitable  organizations  in  general,  has  been 
chartered  by  the  Congress  of  the  United  States  • 
(except  that  this  requirement  shall  not  apply 
vrhen  the  scientific  purposes  are  medical  research), 
and  v:hose  objects  arc  the  encouragement  of  conduct 
of  scientific  investigation,  research  and  dis- 
covery for  the  benefit  of  the  cornraunity  at  large." 

Revenue  and  Taxation  Code  Section  214.01  reads  in  part 
as  f  ollov;s  : 
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"For  the  purpose  of  Section  2l4_,  property 
shall  be  deemed  irrevocably  dedicated  to 
religious^  charitable ^  scientific ^  or  hospital 
purposes  only  if  a  statement  of  irrevocable 
dedication  to  only  those  purposes  is  found  in 
the  articles  of  incorporation  of  the  corpora- 
tionj  or  in  the  case  of  any  other  fund  or  founda- 
tion, or  corporation  chartered  by  an  act  of 
Congress,  in  the  bylaws,  articles  of  association, 
constitution,  or  regulations  thereof,  as 
determined  by  the  State  Board  of  Equalization." 


follows : 


Section  1  1/2  of  Article  XIII  reads  in  part  as 

"All  buildings  and  equipment,  and  so  much 
of  the  real  property  on  which  they  are  situated 
as  may  be  required  for  the  convenient  use  and 
occupation  of  said  buildings,  vjhen  the  same  are 
used  solely  and  exclusively  for  religious  wor- 
ship, .  .  .  and,  until  the  Legislature  shall 
otherv;ise  provide  by  law,  that  real  property 
owned  by  the  owner  of  a  building  which  the 
ovmer  is  required  by  law  to  make  available  for," 
and  which  is  necessarily  and  reasonably  required 
and  exclusively  used  for  the  parking  of  the 
automobiles  of  persons  v;hile  attending  or  en- 
gaged in  religious  v/orship  in  said  building 
whether  or  not  said  real  property  is  contiguous 
to  land  on  v;hich  said  building  is  located,  and 
which  real  property  has  not  been  rented  or  used 
■  for  any  commercial  purpose  at  any  other  time 
during  the  preceding  year,  shall  be  free  from 
taxation;  provided,  that  no  building  so  used, 
.  .  .  its  equipment  or  the  land  on  v;hich  it  is 
located,  which  may  be  rented  for  religious  pur- 
poses and  rent  received  by  the  ov.'ner  therefor, 
shall  be  exempt  from  taxation. " 

The  so-called  "welfare  exemption"  for  property  "used 
exclusively  for  religious  purposes"  (Cal.  Const.  Art.  XIII,  §lc. 
Rev.  &  T.C.  §2l4,  21^.01)  is  broader  than  the  exemption  for 
"buildings  .  .  .  used  solely  and  exclusively  for  religious  wor- 
ship" (Cal.  Const.  Art.  XIII,  §1  1/2).   As  stated  in  Serra 
Retreat  v.  County  of  Los  An":cles  (1950)  35  Cal. 2d  755  at  759: 
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"The  present  case  presents  a  different 
problem  in  that  it  does  not  concern  an  exemp- 
tion provision  in  favor  of  churches ^  such  as 

■  section  1  1/2,  article  XIII,  of  the  California 
Constitution.   Thus  our  constitutional  pro- 
vision exempting  churches  from  taxation  limits 
the  benefit  to  'buildings  .  .  .  used  solely 
and  exclusively  for  religious  worship j  '   v;hile 

.  the  later  ena.cted  v/elfare  exemption  lav;  is  des- 
cribed as  'in  addition  to  such  [church]  exemp- 
tion' (Cal.  Const.,  art  XIII,  §lc)  and  so,  in 
evidence  of  a  broader  concept,  refers  to 
property  'used  exclusively  for  religious  pur-  ■ 
poses."   Ibidj  Rev.  &  Ta:<:.  Code,  §21^1-. 

The  "v7elfare  exemption"  requirement  of  exclusive  use 
does  not  mean  that  the  exemption  necessarily  must  bo  denied 
V7here  another  use  occurs  as  an  incident  to  the  exempt  use.   The 
test  is  v.'hether  the  property  in  question  is  used  exclusively 
for  a  facility  which  is  incidental  to  and  reasonably  necessary 
for  the  accomplishinent  of  the  religious  purposes  of  the  insti- 
tution claiming  the  exem.ption.   Serra  v.  County  of  Los  Angeles, 
sup  raj  House  of  Rest  v.  County  of  Los  Angeles  ('1'957')'  'l'5l'  Cal".'  ' 
App.2d  523.       . 

Under  this  test,  the  "welfare  exemption"  customarily 
is  granted  with  respect  to  church-owned  property  utilized  as 
office  space,  conference  and  counseling  rooms,  and  church  or 
chapel  facilities  used  solely  and  exclusively  for  religious  vror- 
ship .   It  is  clear  that  the  Assessor  v;as  correct  in  recommending 
an  exemption  for  those  portions  of  the  building  devoted  to 
these  uses. 


The  extent  to  which  a  tax  exemption  should  be  granted 
for  clerical 
like")  has  arisen  several  tim^es  in  Calif orni 


housing  (e.g.,  for  parish. houses,  rectories  and  the 


In  Serra  Retrea-t  v.  County  of  Los  Angeles,  supra,  the 
court  upheld  an  exemption  for  residential  quarters  proviaed  for 
priests"  and  lay  brothers  at  a  house  of  retreat  v:here  such  hous- 
ing v;as  an  "institutional  necessity"  in  conducting  a  religious 
retreat.   At  the  same  time,  the  court  recogniized  that  parish 
houses  and  rectories  ordinarily  v;ould  be  denied  the  exemption. 
The  court  said: 
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"But  the  determinative  factor  here  sus- 
ta,inins  the  propriety  of  the  v/elfarc  tax 
exemption  is  the  alleged  institutional  neces- 
sity for  the  provision  of  livinj^  quarters  on 
the  retreat  property  for  the  essential  person- 
nel.  So  significant  are  the  allegations  in 
the  complaint  that  the  'presence  on  [plaintiff's] 
property  of  [the]  priests  and  lay-brothers  is 

.  essential,,  indispensable  and  necessary  to  the 
conduct  and  operation  of  [the]  religious  and 
charitable  activities  of  [the]  Serra  Retreat, ' 
and  that  their  living  on  said  property  is 
'essential  and  necessary'  to  the  'spiritual' 
and  'tempora.1  needs,'  respectively,  of  '  the 
laymen  using  the  facilities  of  said  institution, ' 
These  allegations  are  admitted  by  defentant's 

.  demurrer  to  the  complaint,  and  the  conclusio:i 
is  inescapable  that  the  portion  of  the  plain- 
tiff's building  used  to  furnish  housing  accom- 
modations for  the  essential  retrea.t  personnel 
is  properly  classifiable  as  property  'used 
exclusively  for  religious  purposes.'   As  so 
viewed,  plaintiff's  provision  of  living  quarters 
for  its  needed  retreat  personnel  as  an  institu- 
tional necessity  -  a  facility  incidental  to  and 
reasonably  necessary  for  the  accomplishment  of 
its  religious  and  charitable  purposes  -  is 
wholly  distinguishable  from  the  parsonage  cases 
where  the  provision  of  housing  for  the  pastor 
or  minister  on  church  property  does  not  stem 
from  claims  of  institutional  necessity  as  con- 

'  trasted  with  mere  considerations  of  residential 
convenience. " 

In  House  of  Rest  v.  County  of  Los  Angeles,  supra,  the 
court  upheld  an  exemption  on  property  used  to  provide  temporary 
low-cost  housing  facilities  in  a   "house  of  rest"  for  Presbyterian 
missionaries  and  their  families  v;hile  the  missionaries  were  on 
furlough.   One  of  the  stated  purposes  of  such  furloughs  at  the 
"house  of  rest"  was  "to  prepare  for  better  work  upon  returning 
to  the  field  through  advanced  study  and  by  observation  of  im- 
proved methods  of  institutions  and  churches."  Again,  the  court 
apolicd  the  test  of  v/hether  the  property  was  used  for  "any 
facility  which  is  incidental  to  and  reasonably  necessary  for  the 
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accomplishrnent"  of  the  organization's  religious  and  charitable 
purposes. 

The  California  Attorney  General  has  likewise  had 
occasion  to  rule  on  the  v/elfare  exemption  as  applied  to  resi- 
dential premises.   The  Attorney  General  concluded  (3^  Ops.Cal. 
Atty.Gen.  175  et  seq.)  that  the  v:elfare  exemption  v:as  properly 
granted  to  property  used  as  a  residence  for  a  full-time  resi- 
dent m.anager  of  conference  grounds  ovmod  by  the  California- 
Nevada  Conference  of  the  Methodist  Church  under  circumstances 
v/here  the  "resident  manager  is  custodia,n  of  all  real  and 
personal  property  belonging  to"  the  Conference^  v:here  he  \«7as 
responsible  for  the  complete  maintenance  and  condition  of 
all  such  property,  vjhere  he  was  required  to  protect  the 
property  against  fire  and  snov;  damage  a.nd  v;here  he  v;as  con- 
sidered necessary  for  the  effective  operation  of  the  premises. 

Administratively,  the  State  Board  of  Equalization 
has  taken  the  position  that  housing  ovmed   by  a  church  ajid 
occupied  by  its  clerics  is  not  entitled  to  the  v:elfare  exemp- 
tion,  except  where  such  housing  is  an  "institutional  neces- 
sity as  contrasted  with  mere  considerations  of  residential 
convenience,"  (Sorra  Retreat  v.  County^  of  Los  Angeles,  supra) 
or  v.here  the  resident  clerics  seek'  t'o  I'ollov;  th'e'ir  religion 
in  a  contemplative  manner  and  in  a  cloistered,  monastic  setting, 
in  which  case  the  residential  facilities  are  not  only  reasonably 
necessary  but  indispensable  to  the  achievem.ent  of  this  particu- 
lar type  of  religious  activity.   Among  other  facilities,  the 
State  Board. of  Equalization  has  ruled  that  full-time  seminaries, 
including  the  residential  facilities  provided  the  instructors 
and  seminarians,  v^ere  entitled  to  the  v;elfare  exemption. 

As  applied  to  the  subject  property,  the  "welfare 
exemption,"  as  interpreted  administratively  by  the  State  Board 
of  Eoualization,  v;ould  result  in  a  denial  of  that  portion  of 
the  building  utilized  as  a  residence  for  the  Archbishop  and 
his  assistant,  but  would  result  in  granting  the  exemption  for 
that  small  portion  of  the  building  utilized  for  a  convent. 

In  v;elfare  exem.ption  cases,  it  is  not  only  customary, 
but  necessary,  that  an  "apportionment"  be  made,  usually  on  the 
basis  of  square  footage,  so  that  the  exemption  is  granted  only 
as  to  that  percentage  of  the  building  utilized  for  exempt  pur- 
poses.  Young  Mdn's  Christian  Association  v.  County  of  Los 
Angeles  (1950)  35  Cal»2d  YoO.  ' 
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It  is  accordingly  my  opinion  that  the  State  Board 
of  Equalisation's  interpretation  of  the  "v;elfare  exemption" 
i3  correct^  and  that  the  AsGessor  properly  recommended  a 
fifteen  percent  exemption. 

In  accordance  v^ith  recently  enacted  Resolution  ITo. 
218-75;,  authorizing  the  Assessor^  the  Controller  and  the'Ta^ 
Collector  to  perform  on  behalf  of  the  Board  of  Supervisors 
any  act  authorized  ^ander  Sections  270  and  271  of  the  Revenue 
and  Taxation  CodCj  I  am  forv/arding  a  copy  of  this  letter  to 
the  Assessor's  office  for  further  action. 

Very  truly  yours , 


TROMAS   M.    O'COriNOR 
City  Attorney 


■V 
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Mr.  Bernard  Orsi 

General  Manager,  Personnel 

Civil  Service  Commission 

Room  151,  City  Hall 

San  Francisco,  California  94102 

Subject:   Act  of  Criminal  Violence  under 

San  Francisco  Administrative  Code 
Section  16.170 

Dear  Mr.  Orsi: 

This  is  in  response  to  your  recent  request  for  advice 
concerning  two  matters  now  pending  before  the  Civil  Service 
Commission  regarding  sick  leave  with  pay  pursuant  to  the 
provisions  of  Section  16.170  of  the  San  Francisco  Administra- 
tive Code. 

One  matter  involves  an  X-Ray  Technician  at  Mission 
Emergency  Hospital.   On  July  21,  1973,  this  employee  (Phyllis 
J.  Holder)  was  struck  by  .a 'patient  while  trying  to  perform  an 
X-Ray.  *In  a  memorandum  a  Dr.  Julian  T.  Hoff  stated  in  regard 
to  the  patient  that  "he  was  not  capable  of  rational  behavior 
on  the  21st  of  July."   The  civil  service  staff  therefore  con- 
cluded that  the  patient  in  question  had  no  intent  to  commit 
the  assault  (sic)  and  it  could  not  be  considered  an  act  of 
criminal  violence.   The  employee's  request  for  sick  leave  wxth 
pay  under  the  provisions  of  Section  16.170  of  the  San  Fran- 
cisco Administrative  Code  was  denied. 

The  other  matter  involves  a  Station  Officer  at  City 
Prison  (Gaylord  Bunton) .   On  June  27,  1974,  a  prisoner  struck 
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the  Station  Officer  in  the  mouth  with  his  fist  and  in  the 
ensuing  struggle  the  Station  Officer  suffered  an  injury  to 
his  right  elbow.   The  prisoner  was  sent  to  a  psychiatric 
facility  under  Section  4011.6  of  the  Penal  Code  and  a 
Battery  charge  against  him  was  dismissed.   The  civil  service 
staff  therefore  concluded  that  the  prisoner  was  not  capable 
of  criminal  intent  at  the  time  of  the  incident  in  question 
and  the  request  of  the  Station  Officer  for  sick  leave  with 
pay  pursuant  to  the  provisions  of  Section  16.170  of  the 
San  Francisco  Administrative  Code  was  denied.   The  prisoner 
was  subsequently  sent  to  Napa  State  Hospital  for  psychiatric 
evaluation. 

Ms.  Holder  and  Mr.  Bunton  have  both  requested  bene- 
fits which  are  properly  governed  by  the  provisions  of  Section 
16.170  of  the  San  Francisco  Administrative  Code.   This 
section  provides  in  substance  that  an  employee  who  is  inca- 
pacitated for  the  performance  of  his  duty  by  reason  of  bodily 
injury  received  in  the  performance  of  his  duty  and  caused  by 
an  act  of  "criminal  violence"  is  entitled  to  disability 
benefits  equal  to  and  in  lieu  of  his  salary  while  so  disabled 
for  a  period  not  to  exceed  twelve  months.   They  were  both 
denied  the  benefits  of  this  section  on  the  basis  of  the  term 
"criminal  violence"  as  used  in  the  section.   In  both  cases 
the  staff  had  information  before  it  that  the  perpetrators 
could  not  form  an  intent  necessary  to  commit  the  crime  of 
battery. 

A  battery  is  defined  in  Section  242  of  the  Penal  Code 
of  the  ^State  of  Californ^ia:   "Battery  defined.   A  battery  is 
any  wiTlful  and  ^fnlawful  use  of  force  or  violence  upon  the 
person  of  another."   A  battery  is  a  crime  of  violence.  , 

It  would  appear  that  in  both  cases  nov7  before  the 
Commission  that  the  staff  has  recommended  denials  on  the  basis 
that  in  criminal  law  legal  insanity  would  be  a  defense  to  che 
crime  of  battery.   Section  16.170  is  not  a  criminal  statute 
but  rather  a  statute  which  grants  disability  benefits  to  an 
employee  in  certain  contingencies  and  as  such  should  be 
liberally  construed  to  effect  the  purpose  for  which  it  v;as 
enacted.   It  is  sufficient  under  Section  16.170  if  the  employee 
is  injured  in  the  performance  of  his  duty  by  an  act  of  violence 
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which  is  criminal  in  nature.   A  battery  is  criminal  in 
nature  and  is  an  act  of  violence.   This  v/ould  be  sufficient 
to  meet  the  requirements  of  the  section.   There  need  be  no 
showing  that  the  perpetrator  has  in  fact  committed  a  crime 
for  which  he  could  be  tried  and  found  guilty.   It  would  be 
virtually  impossible  for  the  Civil  Service  Commission  to 
determine  in  these  matters,  or  other  similar  matter.s,  if 
the  perpetrator  were  legally  insane  at  the  time  of  the 
commission  of  the  battery.   In  a  criminal  case  where  crimi- 
nal intent  is  required,  the  defendant  is  presumed  to  be 
sane  and  the  burden  of  proving  insanity  rests  upon  him. 

The  entitlement  of  the  officer  or  employee  to  the 
disability  benefits  provided  in  Section  15.170  shall  be 
determined  by  the  Civil  Service  Commission.   The  Commission 
may  use  its  discretion  in  denying  or  approving  claims  but 
it  may  not  abuse  its  discretion.   If  the  act  is  criminal  in 
nature  and  sufficient  violence  is  used  as  to  cause  incapacitat- 
ing injuries  to  the  employee,  it  would  be  an  abuse  of  discre- 
tion to  deny  the  claim  on  the  ground  that  the  perpetrator 
could  not  form  an  intent  sufficient  to  justify  a  criminal 
prosecution. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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April  2,  1975 


Mr.  S.  M.  Tatarian 

Director  of  Public  Works 

City  and  County  of  San  Francisco 

260" City  Hall 

San  Francisco,  California  94102 

Subject:   Power  of  Director  of  Public  Works  to  Grant 
Variances  under  Industrial  Waste  Ordinance 

Dear  Mr,  Tatarian:  . 

You  asked  V7hether  the  Director  of  Public  Works  can 
grant  a  variance  to  an  industry  or  to  an  industrial 
category  that  would  allow  such  industry  to  discharge  in- 
dustrial waste  into  the  City  sewerage  system  if  said 
discharge  had  a  pH  value  greater  than  the  limiting  values 
provided  in  Section  122  of  the  Industrial  Waste  Ordinance 
(Article  4.1  of  Chapter  X  of  the  San  Francisco  Municipal 
Code  (Public  Works  Code)). 

The  answer  to  your  ..qaestion  is  "yes",  if  the  Director 
finds  Chat  the  requisite  factors  enumerated  by  the  Ordinance 
for  grant  of  a  variance  exist. 

Section  123.6  governs  variances  applied  for  with  regard 
to  the  provisions  of  the  Industrial  Waste  Ordinance.   Para- 
graph (a)  thereof  provides  that  the  Director  may  grant  such 
variances  from  the  strict  application  of  the  standards  in 
the  Ordinance  as  are  necessary  to  overcome  practical  diffi- 
culties or  unnecessary  hardship,  but  may  do  so  only  if  such 
variances  will  be  in  harmony  with  the  general  purposes  and 
intent  of  Article  4.1.  A  further  limitation,  incorporating 


/ 
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paragraphs  (a),  (b) ,  (d)  and  (e)  of  Section  118,  provides 
that  no  variance  may  be  granted  which  would  adversely  affect 
the  follov;ing  factors  to  a  greater  degree  than  would  result 
from  the  discharge  of  Normal  Raw  Sewage  as  that  term  is 
defined  in  Section  120.3: 

"(a)  the  personnel  employed  in  the  operation 
and  maintenance  of  the  Sewerage  System; 

"(b)  the  appurtenances  of  the  system; 

•   •   • 

"(d)  the  quality  of  the  effluent  from  the  City's 
Water  Pollution  Control  Plants;  (or) 

"(e)  the  quality  of  the  receiving  waters  with 
respect  to  any  and  all  requirements  .  .  .  (imposed) 
by  the  Regional  Water  Quality  Control  Board  or 
other  authorized  Board  or  Agency."   (Section  118). 

If  the  Director  finds  that  a  discharge  having  a  pH  value 
beyond  the  limits  imposed  by  Section  122  creates  a  hardship 
or  difficulty,  finds  that  it  would  not  adversely  affect  the 
above-enumerated  purposes  to  a  greater  degree  than  would 
Normal  Raw  Sewage  as  defined,  and  he  further  finds  that,  with 
or  without  further  imposed  conditions  (Section  123.6  (c)), 
such  discharge  would  be  safe  and  would  not  violate  the 
objectives  of  Articles  4.1,  he  may  grant  a  variance  as  to  the 
pH  limits  thereof. 

With  regard  to  the  question  whether  the  Director  may 
grant  a  variance  to  "an  industry  or  an  industrial  category", 
the  affirmative  answer  tlaereto  must  be  qualified. 

Section  123.6(b)  provides  that  a  variance  action  may  be 
initiated  by  application  of  a  "Discharger";  Section  120.9 
defines  "Discharger"  as,  among  others,  "any  person  responsible 
for  the  process  which  contributes  industrial  waste";  and 
Section  120.6  defines  "Person"  to  include  "any  group  or  a 
combination  acting  as  a  unit". 
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Thus,  the  extent  to  which  the  Director's  decision 
upon  a  variance  application  will  apply  depends  upon  the 
application  therefor  by  the  discharger.   If  all  of  the 
members  of  an  industry  or  industrial  category,  or  some 
portion  of  the  membership,  wish  toapply  jointly  for  a 
variance,  they  may  do  so  in  accordance  with  the  provisions 
of  the  ordinance.   This  procedure  will,  as  you  realize, 
usually  be  beneficial  both  to  the  discharger  and  to  the 
Department  of  Public  Works  in  terms  of  time  and  expense  ■ 
saved  by  a  joint  hearing. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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April  2,  1975 


Mr.  Gilbert  H.  Boreman 
Acting  Clerk  of  the  Board 
235  City  Hall 
San  Francisco,  California 

Subject:  Proposed  Ordinance  Regarding 
Fire  Hazard  Abatement  - 
Your  File  No.  136-75 

Dear  Mr.  Boreman: 

This  is  in  reply  to  a  request  from  the  Board  of 
Supervisors  to  put  the  above  draft  into  proper  form.   On 
the  basis  of  the  draft  and  the  attached  correspondence,  it 
is  my  understanding  that  much  of  this  work  is  going  to  be 
done  by  private  contractors  on  property  belonging  to  the 
City  and  County  of  San  Francisco.   It  is  further  my  under- 
standing that  this  duty  presently  lies  with  the  Department 
of  Public  Works  by  virtue  of  Public  Works  Code  Sections  7^1 
through  7^7s   and  the  laborers  for  the  City  departments 
involved  have  been  doing  this  work  in  the  past. 

It  is  well  recognized  that  municipalities  have  the 
power  to  provide  for  summary  abatement  of  nuisances.  Thain 
y.  City  of  Palo  Alto  (1962)  207  C.A.2d  173,  I89.   However, 
this  proposed  ordinance  allows  unlimited  discretion  "to 
award  contracts"  where  "employees  of  the  City  are  not  used," 
This  seems  to  run  contra  to  Section  8,300  of  the  City  Charter. 

Charter  Section  8.3OO  requires  that  all  positions  in 
the  City  and  Coiinty  of  San  Francisco  service,  with  specified 
exceptions  not  relevant  here,  shall  be  classified  in  the  civil 
service  of  the  City  and  County.   Since  these  duties  are  presently 
being  performed  by  Civil  Service  laborers,  it  would  be  hard  to 
argue  that  they  require  a  high  degree  of  technical  skill  which 
civil  service  recruitment  could  not  provide,   (For  a  more 
complete  discussion  of  the  legal  principles  and  authorities 
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applicable,  see  City  Attorney's  Opinion  Letter  No,  7O-38 
dated  July  l4,  1970,  a  copy  of  which  is  attached.   Par- 
ticularly, note  the  case  of  California  School  Employees' 
Association  y.  Sequoia  Unionlilgh  School,  cited  on  page  2 
of  this  opinion,  where  the  Court  rejected  the  arguments  of 
greater  economy  and  efficiency  as  legal  justification  for 
a  contractual  arrangement  in  substitution  for  civil  service 
employment. ) 

Since  this  problem  goes  to  the  essence  of  this 
proposed  ordinance  rather  than  to  its  wording  or  drafting, 
I  will  await  receipt  of  more  facts  before  proceeding. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-39 


April  10,  1975 


Hon.  Robert  H.  Mendelsohn,  Chairman 
Budget  and  Governmental  Efficiency 

Committee  "    •■ 

Boa,rd  of  Supervisors  ■  ■ 

235  City  Hall 
San  Francisco,  California 

Subject:  Power  of  Mayor  to  Reduce 
Budget  Estimates 

Dear  Supervisor  Mendelsohn: 

This  is  in  response  to  your  request  for  an  opinion 
vrith  respect  to  the  proposal  of  the  Administrative  Assistajit 
to  the  Mayor  to  reduce  the  total  amount  contained  in  each 
departmental  budget  estimate  for  permanent  salaries,  with 
certain  exceptions  not  pertinent  herein,  by  seven  and  one- 
half  per,  cent  (.075/»). 

Section  6.203  <^  'the  Charter  empowers  the  Mayor  to 
"decrease  or  reject  any  item  contained  in  the  estimates," 
The  terra  "item"  is  not  defined  in  Section  6.203  of  the  Charter 
nor  in  any  other  section  of  the  Charter  where  this  term  appears, 
(See:  Sees.  6.201,  6.204,  6.205,  6.206,  6. 301,  6.302  and  6.303.) 
In   the  absence  of  any  definition  of ' a  term  used  in  a  statute, 
such  term  must  be  given  its  ordinary  meaning.   (Phillips  y. 
^yers,  I89  Cal.  665.)  The  term  "item"  has  been  del'ih'eci  as  "an 
article,  a  separate  particular  in  an  enumeration,  account  or 
total;  a  detail."   (Webster's  New  International  Dictionary, 
Second  Edition. )  That  same  authority  also  defines  the  term 
"total"  as  "comprising  or  constituting  a  vfhole  or  the  sum  of 
all  parts,  items,  instances,  etc.;  entire;  as  the  total  amo\mt, 
revenue,  output,  disbursements,  milejage  or  membership, " 
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Applying  the  above  definitions  to  the  situation  herein, 
it  is  apparent  that  the  Mayor  is  empovrered  under  the  Charter  to 
reduce  any  item;  i.e.,  any  separate  particular  in  the  total 
perraanent  salaries  estimate  contained  in  a  departraental  budget 
request  but  that  he  may  not  reduce  the  total  amount  estimated  to 
be  necessary  for  permanent  salaries  unless  he  reduces  or  rejects 
at  the  same  time,  some, or  all  of  the  separate  particulars  com- 
prising said  total. 

Ih  Sullivan  v.,  McKinley,  (1939)  l4  Gal. 2d  113,  the 
Mayor,  in  reviev/ing  the  budget  estimate  of  the  Municipal  Railv/ay, 
approved  an  item  therein  relating  to  the  amount  estimated  to  be 
necessary  to  pay  the  salaries  for  certain  employees  for  the  ensu- 
ing fiscal  year.  '  The  item  related  to  nine  employees  classified 
as  car  and  auto  painters  at  an  approved  salary  rate  of  $9.00  per 
day  and  the  estimated  amount  necessary  to  pay  for  such  niimbers 
of  employees  at  the  indicated  rate  was  $22,599.  The  item  remained 
intact  upon  consideration  by  the  Board  of  Supervisors  and  was 
incorporated  in  the  budget  and  annual  appropriation  ordinance  as 
adopted  by  the  Board  of  Supervisors  and  approved  by  the  Mayor. 
Subsequently  thereto,  the  Board  of  Supervisors  adopted,  and  the 
Mayor  approved,  the  companion  annual  salary  ordinance  which  pro- 
vided, in  part,  for  nine  auto  and  car  painters.  Municipal  Railway, 
at  $10  per  day  instead  of  the  $9.00  rate  theretofore  established 
in  the  budget  sjnd   annual  appropriation  ordinance.  A  dispute 
arose  as  to  the  amount  to  be  paid  to  the  employees  involved  and 
the  trial  court  granted  judgment  for  the  plaintiff  employees. 
In  reversing  the  judgment  of  the  trial  court,  the  Supreme  Court 
held  that  once  the  budget, is  approved,  the  fiscal  terms  of  the 
annual  -appropriation  ordinance  and  the  annual  salary  ordinance 
are  automatically  fixed  beyond  the  power  of  change  by  any  amend- 
ment . 

Hence,  under  the  ruling  of  the  Supreme  Court  as  o-pplied 
to  the  facts  of  the  Sullivan  case,  supra,  it  would  appear  that 
the  Mayor,  if  he  wishes  to  decrease  the  budget  estimate  for  pcnnaa- 
nent  salaries  of  any  department,  must  decrease  or  reject  specific 
items  contained  in  said  budget  estimate  and  that  a  reduction  in 
the  total  of  an  enumeration  of  items  without  reference  to  a  reduc- 
tion or  rejection  of  particular  items  contained  in  said  enumeration 
would  be  legally  null  and  void. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-^0 


April  10;,  1975 


Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  9^103 

SUBJECT:  Right  of  Police  Officer  to 
Seek  Election  to  Public 
Office;  Leave  of  Absence 

Dear  Chief  Scott: 

This  letter  responds  to  your  question  as  to  whether 
a  police  officer  may  be  compelled  to  take  a  leave  of  absence    r 
in  order  to  seek  election  to  the  office  of  Sheriff  of  the  City 
and  County  of  San  Francisco.  You  have  noted  that  the  police 
officer  would  not  engage  in  any  campaign  activities  while  on 
duty. 

The  right  to  seek  election  to  public  office  is  con- 
sidered by  the  California  Supreme  Court  to  be  a  fundamental 
right,  which  is  protected  by  the  First  Amendment  from  overly 
burdensome  limitations.   Zeilenga  v.  Nelson  (1970)  4  Cal.3d 
716,  72O-72I;  Fort  V.  Civil  Service  CofDrnlssion  (1964)  6I  Cal.2d 
331,  335. 

M 

-  In  light  .-of  the  fundamental  right  to  seek  public  office, 
it  must  be  concluded  that  a  police  officer  may  not  be  compelled 
to  take  a  leave  of  absence  in  order  to  seek  election  for  the 
office  of  Sheriff  of  the  City  and  County  of  San  Francisco.   It 
should  be  noted,  nevertheless,  that  a  police  officer,  like  any 
other  public  servant  must,  while  on  duty,  devote  his  full 
energies  and  skills  to  the  performance  and  discharge  of  the 
responsibilities  assigned  to  him  by  his  employer.   Phillips  v. 
City  and  County  of  San  Francisco,  491  F.2d  951  (195^^*Ti 
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There  are  no  regulations  of  the  Police  Department,  pro- 
visions in  the  Charter  or  statutes  of  the  State  of  California 
which  would  prohibit  a  police  officer  to  seek  public  office 
during  his  off-duty  hours. 

Very  truly  yours. 


■  ;, 


THOMAS   M.    O'COMOR 
City  Attorney 


Letter  Opinion  No.  TS-^^-l 


April  11,  1975 


Mr.  Bernard  A.  Or si 

General  Manager,  Personnel 

Civil-  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Successor  Clause  in  Collective  Bargaining 

Agreement  and  Effect  Upon  City  and  County's 
Intent  to  Take  Over  Operation  of  Northeast 
Community  Health,  Inc. 

Dear  Mr.  Or si: 

This  is  in  response  to  your  request  for  my  opinion  as  to 
what  effect,  if  any,  the  "successor  clause"  in  a  collective  bar- 
gaining agreement  between  Service  Employees'  Union,  Local  535  and 
the  Community  Health  Services,  Inc.  (CHSI)  would  have  upon  the 
City's  proposal  to  assume  responsibility  for  rendering  services 
presently  provided  by  the  latter.   Your  inquiry  is  prompted  by 
the  fact  that  the  collective  bargaining  agreement  in  question 
provides -benefits  Lo  employees  of  CHSI  which  are,  in  most  cases, 
in  excess  of  benefits  granted  to  City  employees  by  the  Charter 
and  Rules  and  Regulations  of  the  Civil  Service  Commission.   It 
is  understood  that  if  the  City  and  County  were  to  assume  respon- 
sibility for  the  operation  of  Northeast  Mental  Health  Center, 
employees  presently  employed  by  CHSI  would  be  utilized. 

The  Community  Health  Services,  Inc.  is  an  independent  con- 
tractor providing  psychiatric  services  to  children  in  the  China- 
town area  pursuant  to  an  agreement  between  the  City  and  County  and 
CHSI  executed  on  December  1,  1972.   CHSI  is  to  be  reimbursed  by 
the  City  for  the  services  that  are  rendered  on  a  formula  that  is 
fully  set  forth  in  the  agreement  between  the  City  and  CHSI. 
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Subsequent  to  the  execution  of  the  agreement  between  the 
City  and  CHSI  for  the  providing  of  psychiatric  services,  CHSI 
entered  into  a  collective  bargaining  agreement  with  Social  Ser- 
vices Union,  Local  535,  AFL-CIO.   Said  agreement  is  to  be  effec- 
tive from  January  1,  1975,  until  June  30,  1976,  with  provisions 
for  a  periodic  "reopener"  which  is  not  here  applicable. 

Section  27  of  the  collective  bargaining  agreement  states 
as  follows: 

"It  is  hereby  agreed  that  for  the  term  and  duration 
■.  of  this  collective  bargaining  Agreement,  Northeast 
Community  Mental  Health  Services,  Inc.  shall  not 
surrender  any  of  its  services  and  functions  to  any 
other  individual,  agency,  or  entity,  including  the 
public  entity  if  such  a  takeover,  whether  or  not  by 
the  contract  and/or  consideration,  would  result  in 
the  loss  of  positions  for  persons  currently  employed      / 
or  persons  replacing  currently  employed  or  working 
for  Northeast  Community  Mental  Health  Services,  Inc., 
or  which  would  result  in  the  loss  of  the  benefits  and 
guarantees  of  this  contract.  A  copy  of  this  Agreement 
shall  be  given  to  any  third  party  expressing  an  interest 
in  subsuming  the  services  performed  by  Northeast  Com- 
munity Mental  Health  Services,  Inc.  And,  any  agreement 
with  any  such  individual,  agency,  or  entity  shall  include 
the  obligation  of  the  successor  or  assignee  of  these 
services  to  assume  the  same  bargaining  relationship 
and  Memorandiim  of  Understanding  or  Collective  Bargain- 
ing Agreement  with' Social  Services  Union,  Local  535, 
AFL-CIO."  - 

In  the  past  the  National  Labor  Relations  Board  has  always 
taken  the  view  that  in  the  absence  of  unusual  circumstances,  suc- 
cessor employers  had  to  adopt  and  be  bound  by  the  terms  of  a  col- 
lective bargaining  agreement  entered  into  by  their  predecessor  with 
a  union.   (Denham  dba  Denham  Co.  (1971)  CCH  NLRB,  para.  22,583, 
187  NLRB  (No.  53).) 

However,  in  May  1972,  the  United  States  Supreme  Court  issued 
its  decision  in  National  Labor  Relations  Board  v.  Burns  International 
Security  Services,  406. U.S.  Til,    32  L.Ed. 2d  61,  92  S.Ct.  15/1.   In 
this  case,  a  security  company  was  presently  under  contract  to  pro- 
vide security  services  to  a  large  corporation.   That  security  compan) 
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had  entered  into  a  collective  bargaining  agreement  with  a  union 
the  terms  of  which  were  to  last  three  years.   However,  the  contract 
to  provide  security  services  to  the  large  corporation  was  to  last 
for  only  slightly  more  than  two  months  after  the  collective  bar- 
gaining agreement  was  signed. 

Bums  bid  for  the  new  contract  to  provide  security  services 
to  the  large  corporation  and  was  awarded  same.  At  the  time  Burns 
was  awarded  its  contract  there  were  thirty-four  months  left  of  the 
collective  bargaining  agreement  and  Bums  retained  more  than  half 
of  the  employees  (security  guards)  of  its  predecessor  but  refused 
to  be  bound  by  the  substantive  terms  of  the  collective  bargaining 
agreement  of  its  predecessor. 

After  unfair  employee  relation  practive  charges  were  filed, 
the  National  Labor  Relations  Board  (NLRB)  determined,  inter  alia, 
that  Burns  must  honor  the  collective  bargaining  agreement  of  its 
predecessor.   The  United  States  Court  of  Appeals  reversed  that 
particular  portion  of  the  NLRB's  order  and  the  United  States     •' 
Supreme  Court  affirmed. 

The  court  stated  at  page  291: 

"In  many  cases,  of  course,  successor  employers 
will  find  it  advantageous  not  only  to  recognize  and 
bargain  with  the  union  but  also  to  observe  the  pre- 
existing contract  rather  than  to  face  uncertainty 
and  turmoil.  Also,  in  a  variety  of  circumstances 
involving  a  merger,  stock  acquisition,  reorganiza- 
tion, or  assets  purchase,  the  Board  might  properly 
find  as  a  matter  of ^ fact  that  the  successor  had 
assumed  the  obligations  under  the  old  contract. 
Cf.  Oilfield'Maintenance  Co.,  142  NLRB  1384  (1963). 
Such  a  duty  does  not,  however,  ensue  as  a  matter  of 
law  from  the  mere  fact  that  an  employer  is  doing  the 
same  work  in  the  same  place  with  the  same  employees 
as  his  predecessor,  as  the  Board  had  recognized  until 
its  decision  in  the  instant  case.   See  cases  cited 
supra,  at  284,  32  L.Ed. 2d  at  71.   We  accordingly  set 
aside  the  Board's  finding  of  a  §8(a)(5)  unfair  labor 
practice  insofar  as  it  rested  on  a  conclusion  that 
Burns  was  required  to  but  did  not  honor  the  collective- 
bargaining  contract  executed  by  Wackenhut." 


Letter  Opinion  No.  75-^1 

^ 

Mr.  Bernard  A.  Orsi  4  April  11,  1975 


It  should  be  borne  in  mind  tha'c  the  provisions  of  the 
National  Labor  Relations  Act  do  not  govern  employee  relations 
in  local  government.   (Public  Law  86-257,  Title  I,  Sec.  101, 
Sec.  2(a).)   However,  due  to  the  fact  that  employee  relations 
of  public  employees  is  still  somewhat  in  its  embryonic  stage, 
the  courts  have  expressed  an  intention  to  look  to  the  federal 
private  sector  law,  where  applicable,  to  assist  in  arriving  at 
decisions  concerning  public  employees.   (See  Firefighter  Union, 
Local  1186  V.  City  of  Valle.jo  (1974)  12  Cal.3d  608.) 

Based  upon  the  foregoing,  you  are  advised  that  in  the 
event  the  City  and  County  should  determine  to  take  over  the 
operation  of  the  Mental  Health  Center  presently  being  operated 
by  CMHI"  and  utilize  the  services  of  those  presently  employed, 
the  City  and  County  will  not,  absent  an  intent  or  agreement  to 
the  contrary,  be  bound  by  the  substantive  provisions  of  the  col- 
lective bargaining  agreement  between  CMHI  and  Service  Employees' 
Union,  Local  535. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  75-^2 


April  lb,  1975 


I'Ir.  S.  i-i.  Tctarian,  Director 

Department  c£  Public  Works 

260  City  I-kJl 

San  Francisco,  California   94102 

Subject:   City's  Liability  for  Minor  Defects 
vrrdch  Can  Cause  Accidents  to 
Bicycle  Riders 

Dear  Kir.  Tatarian: 

This  is  in  response  to  your  request  for  an  opinion  V7hcther 
the  City  is  Liable  for  injuries  to  bicycle  riders  caused  by  minor 
street  defects  which  \TOuld  not  present  any  problem  to  an 
automobile  an.d,  if  so,  v;hether  this  liability  can  be  limited  to 
officially  dasisnated  bicycle  lanes. 

If  reasonable  men  can  differ  as  to  the  conclusions  to  be 
dravTn  from  tiic  evidence,  it  is  for  the  trier  of  fact — the  jury, 
or  the  trial  judge  in  a  case  tried  vrithout  a  jury--to  decide 
i/hether  the  '-ity  is,  or  is  not,  liable  for  injury  caused  by  a 
street  defec':. 

If  ti^i  court,  viewing  the  evidence  most  favorably  Lo  the 
plaintiff,  can  deteni:iine  that  the  risk  created  by  the  defect  v/as 
of  such  a  raiuor,  trivial  or  insignificant  nature  that  no  reason- 
able person  would  conclude  that  the  defect  created  a  substantial 
risk  of  injury  v/aen  the  street  v/as  used  v/ith  due  care  in  a  manner 
in  v;hich  it  ^'as  reasonably  foreseeable  that  it  would  be  used,  the 
liability  quc.stion  is  one  of  lav;  (as  distinguished  fraa  one  of 
fact)  and  the  City  is  not  liable.   (Gov.  C.  §830,2.) 
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The  courts  generally  hold  that  reasonable  men  can  differ 
in  their  coaclusions;  hence  it  is  usually  the  fact  trier's 
function  to  make  the  determination  of  liability  or  nonliability. 

That  the  defect  would  not  present  a  problem  to  an 
automobile  %'ould  not  necessarily  make  the  case  one  of  nonliability. 

The  J^cgislature  could  limit  the  area  of  possible  liability 
to  officially  designated  bicycle  lanes.   But  the  City  could  not 
itself  impose  this  limitation. 

Very  truly  yours. 


THOMAS  H.  O'CONNOR 
City  Attorney 
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April  22,    1975 


Hon.  Charles  Egan  Goff 
Presiding  Julge,  Municipal  Court 
Room  310,  City  Hall 
San  Francisco,  California 

Subject:  May  Deputy  Clerk  of  Municipal  Court 
Run  for  Board  of  Supervisors  and 
Related  Questions 

Dear  Judge  Goff: 

This  letter  responds  to  your  letter  of  March  17, 
1975i  requesting  an  opinion  as  to  whether  a  deputy  clerk  in 
the  Miinicipal  Court  Clerk's  Office  must  take  a  leave  of 
absence  or  resign  his  position  in  order  to  become  a  candi- 
date to  the  Board  of  Supervisors. 

You  should  note  that  this  office  issued  an  opinion 
on  April  10,  1975,  regarding  V7hether  a  police  officer  may  be 
compelled  to  take  a  leave  of  absence  in  order  to  seek  election 
in  the  Office  of  Sheriff  of  the  City  and  County  of  San 
Francisco.   (A  copy  of  that  opinion  is  attached.) 

That  opinion  recognized  that  the  right  to  seek  elec- 
tion to  public  office  is  a  fundamental  right  protected  by  the 
First  Amendiaent  from  overly  burdensome  limitations,  not  justi- 
fied by  a  compelling  State  interest.   Zeilenga  v.  Nelson  (1970) 
4  Cal.3d  716.  720-72I;  Fort  v.  Civil  Service  Commission  (1964) 
61  Cal.2d  331,  335.    ~'  '  -— ~— -   — 

Thf;  principles  set  forth  in  that  opinion  recognizing 
the  right  to  seek  public  office  are  applicable  here,  as 
similarly  is  the  qualification  that  a  Deputy  Clerk  of  the 
Mxmicipal  Court,  like  any  other  public  employee,  must,  v/hile 
on  duty,  devote  his  full  energies  and  skills  to  the  performance 
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and  discharge  of  the  responsibilities  assigned  to  him  by  his 
employer.  Phillips  v.  City  and  Co\inty  of  San  Francisco,  4Q1 
F.2d  951  (197Trr^      ■      ~ ' "' 

Therefore,  the  Decuty  Clerk  of  the  Municipal  Court 
seeking  election  to  the  office  of  the  Board  of  Supervisors  may 
not,  while  on  duty,  engage  in  political  campaign  activites. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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April  23,  1975 


Mr.  Gilbert  H.  BorGman   '  '  , 

Acting  Clerk  of  the  Board 

235  City  Hall 

San  Francisco,  California  94102 

Subject:    Use  of  Charter  Section  6.413  Funds  for 
Staff  of  Open  Space/Park  Pvenovation 
Citizens  Advisory  Committee;  your  File  636-74 

Dear  Mr.  Coreman; 

This  replies  to  Mr.  Dolan's  letter  of  March  13,  1975, 
V7herein  he  states  that  the  Urban  and  Consumer  Affairs 
Committee  has  requested  my  opinion  as  to  v/hether  monies 
contained  in  the  Open  Space  Acquisition  and  Pai'k  Renovation 
Fund  may  be  legally  used  to  finance  staff  for  the  proposed 
Open  Space/Park  Pvcnovation  Citi^icns  Advisory  Committee.   In 
response,  I  submit  the  following: 

The  proposed  amendment  to  the  Administrative  Code, 
adding  Article  K,  Open  Spacc/Park  Pvcnovation,  thereto, 
establishes  an  Open  Space/Park  Pv.enovation  Citi^cens  Advisory 
Cofiimittee.   Section  5.91  defines  the  function  of  said  commit- 
tee as  follov7s : 

"The  Advisory  Committee  shall  assist  and  advise 
the  General  Manager  of  the  Recreation  and  Park 
Dep£:rtmcnt  and  the  Director  of  the  City  Planning 
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DcipartrtiGnt  in  estaMishing  prior iuics  for  renovation, 
acquisition,  development  and  maintenance  of  propertic 
■  ill  accordance  with  the  'Recreation  and  Open  Space 
Programs'  to  implenent  the  recreation  and  open  space 


;ro  ascertain  whether  staff  for  the  Advisory  Conimittee 
may  be  financed  from  the  fund  in  question,  the  language  of 
section  ().413  of  the  Charter  must  be  analyzed.   This  section 
designates  the  monies  collected  thereunder  as  a  special 
fund,  to  be  expended  for  specified  limited  purposes.   Once 
so  designated,  said  funds  may  be  eizpended  for  those  purposes 
and  no  others.   Long  Bcacli  v.  J-Ioi'sg  (1947)  31  C.2d  254,  183 
P. 2d  17;  People  v.  Svjil-t  (1C65)  28  C.  397.   Subsection  (c) 
of  section  6.413  states  in  part  that  "the  balance  of  the 
remaind(2T  of  the  monies  in  the  fund  shall  be  used  for  adminis- 
trative ;^:;penses  and  the  maintenance  and  development  of 
properties  acquired  through  the  fund." 

3  Lnce  the  Advisory  Comraittee  vjill  be  formed  for  the 
purpose  of  assisting  in  the  establisliment  of  priorities 
regarding  the  expenditure  of  Open  Space/Park  funds,  its 
staff  is  clearly  within  the  ambit  of  that  portion  of  section 
6.413(e)  quoted  above.   Therefore,  it  is  my  opinion  that  to  the 
extent  authorised  by  section  6.413(c)  monies  from  the  Open 
Space/Pack  fund  may  bo  expended  to  finance  staff  for  the 
Advisory  Comriiittee. 

Hov7cver,  the  board's  ordinance  adding  Article  IX  to  the 
Administrative  Code,  v/hich  passed  into  lav;  on  April  18,  1975, 
prohibits  the  use  of  Open  Space/Park  funds  to  finance  staff 
for  the  Advisory  Committee.   Section  5.90(d)  enumerates  all 
permissi':)  Lc  uses  of  said  monies  but  makes  no  mention  of 
funding  "c\id   staff.   In  order  to  provide  such  funding, 
Article  W^   must  be  amended. 

Very  truly  yours , 


I-I.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-^5 


April  24,  1975 


Mr.  Dean  L.  NIacris 

Director  of  Planning 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:   Open  Space  Acquisition  and  Park 

Reaovation  Fund;  Expenditures  to  Acquire 
Laad  and  Develop  a  Multi-Function 
CoTimunity  Center  Thereon 

Dear  Mr.  Macris: 

This  is  in  response  to  your  letter  of  April  7,  1975, 
wherein  you  request  my  opinion  as  follows: 

Assuming  that  a  proposal  to  acquire  land  within  or 
contiguous  to  a  high-need  neighborhood  and  to  construct 
thereon  a  community  center  to  which  residents  of  the  neighbor- 
hood could  go  for  social  services,  health  services,  cultural 
or  educational  programs  as  well  as  recreational  activities  is 
determined  by  the  City  Planning  Commission  to  be  consistent 
with  the  Recreation  and  Open  Space  Element  of  the  Comprehensive 
Plan  and  the  Recreation  and  Open  Space  Program  documents: 

1.  May  monies  from  the  Open  Space  Acquisition  and  Park 
Renovation  Fund  be  used  to  finance  some  portion  of  the  property 
acquisition  cost  and  some  portion  of  the  development  cost  so 
long  as  a  portion  of  the  project  is  devoted  to  recreational 
use? 

2.  If  the  coraniunity  center  is  to  be  owned  by  a  private 
nonprofit  organization,  may  monies  from  said  fund  be  used  at 
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all,  or  musi:  the  project  be  owned  by  the  City  and  County  to 
be  eligible'' 

Section  5.413  of  the  Charter,  as  added  thereto  at  the 
election  of  November  5,  1974,  established  an  open  space 
acquisition-!  and  park  renovation  fund  to  be  administered  by 
the  Recreat:.on  and  Park  Commission.   As  pointed  out  in  your 
letter,  the  provisions  of  this  section  authorize  the  expendi- 
ture of  monies  in  said  fund  for,  inter  alia,  the  acquisition 
and  developnent  of  lands  within  or  contiguous  to  high-need 
neighborhoods  for  recreation  purposes. 

Section  3.552  of  the  Charter  provides,  in  part,  that 
the  RecreatLon  and  Park  Commission  shall  have  the  complete  and 
exclusive  control,  management  and  direction  of  the  parks, 
playgrounds,  recreation  centers  and  all  other  recreation 
facilities,  squares,  avenues  and  grounds  which  were  in  charge 
of  said  Comi^ission  on  December  15,  1949,  or  are  thereafter 
placed  in  charge  of  said  Commission.   Since  the  provisions  of 
Section  6.4J.3  of  the  Charter  vest  the  administration  of  the 
open  space  £icquisition  and  park  renovation  fund  in  the  Recrea- 
tion and  Park  Commission,  it  follows  that  any  lands  acquired 
for  recreation  purposes  with  monies  in  said  fund  would  be 
vinder  the  complete  and  exclusive  control,  management  and 
direction:  of  said  Commission. 

Sect:.on  7.4  03  of  the  Charter  provides  that,  with  the 
exception  oJ:  a  lease  or  rental  of  a  stadium  or  recreational 
field  for  athletic  contests,  exhibitions  and  other  special 
events,  the  Recreation  and. Park  Commission  may  not  lease  any 
part  of  the  lands  under  its  control  or  permit  the  building  or 
maintenance  or  use  of  any  structure  on  any  park,  square,  avenue 
or  ground,  oxcept  for  recreation  purposes. 

In  m-/  opinion,  any  property,  or  portion  thereof,  acquired 
with  open  space  acquisition  and  park  renovation  funds  V70uld, 
under  the  provisions  of  Section  3.552  of  the  Charter,  come  under 
the  control  of  the  Recreation  and  Park  Commission  and,  under 
the  provisions  of  Section  7.4  03  of  the  Charter,  the  only  use 
that  could  l)e  made  of  any  structure  erected  upon  any  property  or 
portion  the.reof  which  had  been  acquired  with  open  space 
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acquisition  and  park  renovatj.on  funds,  would  be  a  use  for 
recreation  f'urposes. 

Accoidingly,  the  answer  to  both  of  your  questions  is 
in  the  negative. 

Very  truly  yours. 


THOMAS  M ,  0 ' CONNOR 
City  Attorney 


Letter  Opinion  No.  75-46 


April  29,  1975 


Mr.  Joseph  J.  Botka 

Chief  Probat.i.on  Officer 

Youth  Guidanc:e  Center 

37  5  VJoodside  Avenue 

San  Francisco,  California  94127 

Subject:   Budget  Estimates  of  Probation  Office, 
Loc^  Cabin  Ranch  School  and  Hidden 
Valley   Ranch  School;  Power  of  Mayor 
Reflating  Thereto 

Dear  Mr.  Botlza: 

This  :-.s  in  response  to  your  letter  of  March  28,  1975, 
in  which  you  express  your  views  as  to  the  power  of  the  Mayor 
to  review  and  modify  the  budget  estimate  submitted  by  your 
department  and  requesting  that  I  continue  to  pursue  this 
question. 

Your  observation  that  the  power  of  the  Board  of  Super- 
visors to  delegate  the  duties  of  the  Probation  Officer  to  the 
County  VJelfare  Department  applies  only  to  dependent  children 
is  correct.   Ilov/over,  there  is  nothing  in  the  presentation 
made  in  your  letter  that  causes  me  to  change  ray  opinion  that 
the  Mayor  ha  3  the  power  under  Section  6.20  3  of  the  Charter  to 
review  and  modify  those  portions  of  the  budget  estimate  relat- 
ing to  the  Probation  Office,  Log  Cabin  Ranch  School  and  Hidden 
Valley  Ranch  School. 

Your  Letter  overlooks  the  basic  and  controlling  considera- 
tion that  th2  City  and  County  of  San  Francisco  was  granted 
under  the  provisions  of  Section  8-1/2  of  Article  XI  of  the  Con- 
stitution of  1879,  as  amended,  and  still  possesses  plenary 
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authority  to  provide  in  its  Charter  for  the  appointment  and 
compensation  of  its  officers  and  employees  and  for  the  number 
and  compensation  of  deputies,  clerks  and  other  employees  that 
each  such  officer  shall  have.   Article  XI  of  the  Constitution 
was  revised  m  1970  and  its  sections  were  renumbered  and 
rewritten.   (See  now  Sees.  4(f),  5(b)  and  6  of  Article  XI.) 
The  revision  of  1970  made  no  substantive  change  as  to  these 
powers  of  a  consolidated  city  and  county  and  the  revised 
sections  are  merely  to  be  construed  as  a  restatement  of  the 
provisions  m  effect  immediately  prior  to  the  effective  date 
of  the  revision.   (See  Sec.  13  of  Article  XI.) 

Pursuant  to  the  provisions  of  Article  XI  of  the  Consti- 
tution, the  City  and  County  has  provided  in  its  Charter  for  the 
appointment  and  compensation  of. a  Chief  Juvenile  Probation 
Officer  and  for  the  appointment  and  compensation  of  his  assist- 
ants, deputies  and  employees.   (Charter,  Sec.  4.105  )   The 
controlling  document  for  establishing  the  number  and  compensation 
ot  officers  and  employees  in  each  department,  bureau,  office, 
board  or  commission  of  the  City  and  County  is  the  annual  budget 
as  adopted  by  the  Board  of  Supervisors  and  approved  by  the 
Mayor.   (Charter,  Sees.  6.204,  6.205.)   The  annual  budget  is 
based,  in  turn,  upon  budget  estimates  filed  by  every  department 
or  office  of  the  City  and  County  with  the  Controller  for  check 
as  to  form  and  completeness,  to  be  followed  by  consolidation 
and  transmission  to  the  Mayor.   (Charter,  Sec.  6.200.)   The 
Mayor  is _ empowered,  subject  to  certain  enumerated  limitations 
not  pertinent  herein,  to  increase,  decrease  or  reject  any  item 
contained  in  the  budget  estimates.   (Charter,  Sec.  6.203.) 
Accordingly,  it  is  my  opinion  that  the  aforesaid  Charter  pro- 
visions are  authorized  by  the  Constitution  and  thus  prevail  over 
state  law.   (Galli  v.  Brown,  110  Cal.App.2d  764;  City  Attorney 
Opinion  No.  64-8,  dated  May  11,  1964.) 

,      .^"  Nicholl  V.  Koster.  157  Cal.  416,  the  State  Supremo 
court  in  construing  a  predecessor  to  the  present  Juvenile  Court 
Law  and  a  predecessor  to  the  present  Article  XI,  Section  5(b) 
or  the  State  Constitution  held  that  although  under  the  Constitu- 
tion a  freeholder's  charter  under  a  consolidated  city  and  county 
government  may  fix  the  election  and  compensation  of  county 
Officers  and  their  deputies,  yet  insofar  as  the  Charter  is  silent 
hl^T  1     regard  the  general  law  must  prevail.   In  arriving  at  its 
holding  the  court  stated,  in  part,  as  follows: 
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"The  only  section  of  the  constitution 
V7hich  abridges  the  power  of  the  legislature  in 
this  respect  over  counties,  is  section  8-1/2 
above  laentioned.   The  last  clause  of  that  section 
is  as  follows:- 

"' Where  a  city  and  county  government  has 
been  inerged  and  consolidated  into  one  municipal 
government,  it  shall  also  be  competent  in  any 
charter  framed  under  said  section  eight  of  said 
articl'j  eleven,  to  provide  for  the  manner  in  which, 
the  tiiaes  at  which,  and  the  terms  for  which  the 
several  county  officers  shall  be  elected  or 
appointed,  for  their  compensation,  and  for  the 
number  of  deputies  that  each  shall  have  and  for  the 
compensation  payable  to  each  of  such  deputies.  .  .  .' 

" Che  San  Francisco  municipal  charter  makes 
no  pro/ision  for  the  compensation  of  probation 
officers  and  their  assistants.   They  constitute  a 
part  of  the  machinery  of  the  judicial  system  of 
the  state,  officers  of  the  superior  court  provided 
to  enable  that  court  to  effectually  exercise  the 
special  jurisdiction  given  by  the  act,  concerning 
which  the  charter  does  not  speak.   Conceding  that 
if  their  compensation  was  provided  for  in  the 
charter  its  provisions  would  prevail  over  the  pro- 
visions of  the  act,  both  as  to  the  amount  and  as 
to  the  manner  of  payment,  the  necessary  conclusion, 
in  the  absence  of  such  charter  provisions,  in  view 
of  this  principle,  is  that  the  act  is  in  force  and 
that  the  city  and  county  is  bound  by  its  provisions 
relating  to  the  compensation  of  the  probation 
officers  of  the  so-called  'juvenile  court.'" 
(157  Cal.  416,  420-421.) 

If  the  present  City  and  County  Charter  made  no  provision 
for  the  appointment  and  compensation  of  the  Juvenile  Probation 
Officer  and  his  assistants,  deputies  and  other  employees  as  was 
the  fact  at  the  time  of  the  Nicholl  case,  I  would  concede  that 
state  law  wculd  prevail.   But  in  view  of  the  fact  that  the 
Charter  now  contains  provisions  for  the  appointment  and  compen- 
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sation  of  probation  officers  and  their  assistants,  it  is  my 
continuing  opinion  that  those  Charter  provisions  must  prevail, 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-^7 


April  30,  1975 


Honorable  Quentin  L.  Kopp , 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Obligation  of  City  and  County  to  Pay 
Increase  in  Wage  and  Fringe  Benefits 
for  7  3  47,  Plun^bers  and  Related 
Classes  Retroactive  to  April  1,  1973 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  of  April  11,  19  75, 
wherein  you  request  an  opinion  as  to  why  the  City  and  County 
is  obligatcic^  to  pay  an  increase  in  wage  and  fringe  benefits 
to  7  347,  plumbers  and  related  classes  retroactive  to  April  1, 
1973. 

Any  C'bligation  of  the  City  and  County  to  pay  such 
increases  retroactive  to  April  1,  1973,  would  arise  out  of  the 
provisions  cf  Section  8.403  of  the  Charter  and  Section  lA  of 
the  1972-19''3  and  1973-1974  Salary  Standardization  Ordinances 
for  employees  subject  to  the  provisions  of  Section  8.403  of 
the  Charter. 

Sect-'.on  8.403  of  the  Charter  provides,  in  general,  that 
craft  workers  employed  by  the  City  and  County  are  entitled  to 
the  same  rai:cs  of  pay  as  established  by  collective  bargaining 
agreements  t:or  craft  workers  in  private  industry  and  that  such 
rates  of  pav  arc  to  be  determined  on  the  basis  of  rates  of  pay 
certified  b-'  the  Civil  Service  Conmission  on  or  prior  to 
April  1st  o':  each  year  or  on  any  modification  of  such  rates  of 
pay  certifi'jd  by  said  Commission  on  or  before  the  second  Monday 
of  July  of  '2ach  such  year. 
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As  yciu  will  recall,  on  March  29,  1971,  the  President  of 
the  United  £ltates  established  a  Construction  Industry  Stabili- 
zation Committee  to  stabilize  wages  in  the  construction 
industry.   (Executive  Order  No.  115  8  8.)   Included  in  said 
Executive  Ojrder  were  provisions  establishing  craft  dispute 
boards  with  the  pov;er  and  duty  to  examine  every  collective 
bargaining  agreement  negotiated  on  or  after  March  29,  1971,  and 
to  determi-ne  in  accordance  with  the  criteria  established  else- 
where in  sa:.d  Executive  Order  whether  wage  and  salary  increases 
in  the  agrecjment  were  acceptable.   If  any  such  board  found  a 
vsrage  or  salary  increase  acceptable,  it  then  notified  the  Com- 
mittee of  its  finding  and  the  Committee  had  fifteen  days  to 
determine  if  it  would  assxame  jurisdiction  over  the  matter. 
During  the  time  the  matter  was  under  consideration  by  a  craft 
dispute  board  or  by  the  Committee,  the  wage  or  salary  increase 
could  not  be  implemented. 

In  order  to  carry  out  the  provisions  of  Section  8.403  of 
the  Charter  without  violating  the  provisions  of  Executive 
Order  No.  1L588,  the  1972-1973  Salary  Standardization  Ordinance 
for  employS'Bs  subject  to  the  provisions  of  Section  8.403  of  the 
Charter  coabained  the  following  provision: 

"SECTION  lA.   The  provisions  of  this  ordi- 
nance shall  be  subject  to  the  following — 

"VJhon  in  accordance  v/ith  the  provisions  of 
Section  3.4  03  of  the  Charter  and  the  time  limits 
set  forth  therein  any  craft  or  group  negotiates 
a  wage  increase  that  is  effective  July  1,  1972 
and  such  negotiated  wage  increase  is  generally 
recognized  by  employers  employing  such  craft  or 
group  in  the  City  and  County  of  San  Francisco 
but  payment  of  the  increase  is  suspended  by  such 
employers  until  approval  pursuant  to  the  pro- 
visions of  Presidential  Executive  Order  11588, 
or  Presidential  Executive  Order  11G40  as  £Lmended 
by  I'residential  Executive  Order  11660  the  City 
shall  recognize  such  negotiated  wage  increase  but 
shall  suspend  payment  of  the  negotiated  wage 
increase  until  such  approval  and  shall  pay  any 
approved  wage  increase  upon  approval  on  the  same 
basis,  including  retroactive  payments  to  July  1, 
1972,  as  adopted  by  employers  generally  employing 
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such  craft  or  group  in.  the  City  and  County  of 
San  Francisco." 

A  siiiailar  provision  appears  in  the  1973-1974  Salary 
Stauidardization  Ordinance  for  employees  subject  to  the  pro- 
visions of  Section  8.403  of  the  Charter,  except  that  the  date 
of  July  1,  1973,  is  substituted  for  the  date  of  July  1,  1972. 


Thus 
would  appea 
retroactive 
wages  effec 
negotiated 
approved  by 
Constructio 
had  assumed 


,  under  the  provisions  of  Section  lA,  supra,  it 
c  that  the  City  and  County  would  be  obligated  to  pay 
Ly  to  April  1,  1973,  any  increase  in  plumbers' 
tive  as  of  said  date,  if  such  increase  had  been 
prior  to  July  10,  1972,  but  not  implemented  until 

either  the  appropriate  craft  dispute  board  or  the 
a  Industry  Stabilization  Committee,  if  said  Committee 

jurisdiction  over  the  matter. 

Very  truly  yours, 


THOI^S    M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-48 


April  30,  1975 


Donald  M.  ScotL,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California   94103 

Subject:   Validity  of  Submitting  Certain 
Grievance  Issues  to  Arbitration 

Dear  Chief  Scott: 

This  is  in  response  to  your  request  for  my  opinion  as  to 
whether  or  not  the  issue  of  a  personnel  assignment  on  the  basis 
of  sei-^iority  may  be  submitted  to  an  impartial  arbitrator  for  a 
final  and  biriding  dec;Lsion.   Specifically,  the  grievant  believes 
that,  based  upon  his  seniority,  he  should  be  permitted  to  "bump" 
a  fcllov;  officer  from  the  "day  watch"  to  the   swing  watch"  and 
the  commandirg  officer  of  the  grievant  is  of  the  opinion  that 
the  less  senior  officer  is  serving  on  a  "specialized  detail"  and 
therefore  noL  subject  to  being  "bumped"  by  virtue  of  the  seniority 
concept . 

Your  letter  indicates  that  the  seniority  process  to  be 
followed  is  that  \7hich  is  contained  in  Section  20  et  seq.  of  a 
previous  Menicrandum  of  Understanding  and  is  subsequently  "passed 
through"  to  i>    nev;  memorandum  by  virtue  of  Section  3(b)  of  the 
latter.   It  :s  also  stated  that  the  fact  one  officer  is  occupying 
a  position  i.r'  a  "specialized  detail"  exempts  him  from  the  seniority 
provisions  ol  the  previous  Memorandum  of  Understanding  (MOU) . 

Prelin'inarily ,  I  am  of  the  opinion  that  the  prior  MOU  which 
contains  the  seniority  provisions  in  question  no  longer  has  any 
legal  or  binding  effect.   Said  MOU  (hereinafter  "prior  MOU")  was 
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executed  on  October  23,  1971,  and  was  to  remain  in  full  force  and 
effect  to  and  including  December  31,  1972,  and  from  year  to  year 
chercaftcr  unles:^  either  party  serves  V7ritten  notice  within  a  des- 
ignated time. that  they. desire  to  terminate  the  MOU. 

On  February  3,  1973,  by  Permanent  Order  No.  7  issued  by 
Police  Chief  JJonald  M.  Scott,  the  prior  MOU  was  to  remain  in  effect 
until  a  new  MOU  v/as  signed  and  ratified  by  the  membership  of  the 
POA.   It  was  also  provided  in  said  order  'that  in  no  event  was 
this  agreement  to  extend  beyond  February  28,  1974."   This  order, 
in  the  form  of  an  agreement,  was  signed  by  the  President  of  the 
POA. 

On  November  1,  1973,  the  police  commission  by  letter  noti- 
fied the  President  of  the  POA  of  its  intent  to  terminate  the  agree- 
ment which  had  an  expiration  date  of  February  23,  1974,  as  provided 
by  Permanent  Order  No.  7. 

Negoti.o  tions  on   a  nev7  memorandum  were  talking  place  in  early 
1974,  but  a  ru  v;  agreement  had  not  been  reached  by  February  28.   A 
meeting  v;as  held  vjith  the  Mayor  on  that  date  and,  apparently,  an 
agreement  was  reached  to  extend  the  prior  MOU  to  March  8,  1974. 
This  was  evidenced  by  vjords  to  that  effect  written  across  the  face 
of  the  prior  MOU  and  subscribed  to  by  the  initials  of  the  Mayor. 

No  furi-.her  action  v/as  tc'ken  regarding  the  prior  MOU  V7ith  the 
result  being  ;:hat  the  agreement  was  terminated  by  its  own  operation 
on  March  3,  l'i74. 

Since  i:he  prior  MOU  expired  on  March  S,  1974,  there  V7ere 
no  "existing"  benefits  contained  therein  which  could  be  "carried 
through"  and  become  a  part  of  the  new  MOU  which  became  operative 
on  June  21,  1''74. 


This  oifj.ce  has  issued  two  opinions  dealing  with  the  issue 
of  binding  a rnitra tion.  Copies  of  them  (Ltr.  Ops.  Nos.  71-28  and 
72-105  dated  May  10,  1971  and  October  27,  1972,  respectively)  are 
attached  her^'zo  for  your  information  and  contain,  in  general,  the 
answers  to  your  question  as  to  when,  if  ever,  it  is  appropriate 
for  the  police  department  to  submit  issues  to  final  and  binding 
arbitration. 
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Your  cuGG  Lion  regarding  i:hc  seniority  grievance  and  proposed 
arbicration  thereof  can  be  ansvered  in  more  definitive  terms.  In 
essence,  this  is  not  a  mere  question  of  v/ho  has  seniority  and  there- 
fore is  entitled  to  an  assignment  to  the  "day  watch."  It  is  uncon- 
troverted  that  the  grievant  in  fact  has  more  seniority  than  another 
officer  who  v/crks  the  "day  watch"  but  is  assigned  to  a  "specialized 
detail." 

Actually,  the  question  to  be  determined  is  whether  or  not  a 
commanding  ofJ'icer  has  the  authority  to  designate  "special  details" 
and  assign  men  thereto  irrespective  of  the  department's  seniority 
plan. 

Section  3.500  of  the  Chc'irter  provides  that: 

"I'ach  board  and  commission  appointed  by  the 
mayor,  or  othcr\v'isc  provided  by  this  charter,  shall 
have  i^uwers  and  duties  as  follows: 

";a)   To  prescribe  reasonable  rules  and  regu- 
lations not  inconsistent  v/ith  this  charter  for  the 
conduc  :  of  its  affairs,  Eor  the  distribution  and 
perf orinaricG  of  its  business,  for  the  conduct  and 
govcrament  of  its  officers  and  employees,  ..." 

Section  3.530  of  the  Charter  provides  in  part: 

"Tlic  police  department  shall  consist  of  a 
police  conimission,  .  .  .  and  shall  be  under  the 
managG'ueut  of  a  police  commission  ... 

"...  They  [commission]  shall  have  the  pov/cr 
and  duty  to  organize,  reorganize  and  manage  tne 
police  department.  ..."   (Emphasis  added.) 

Pursuant  to  the  authority  vested  in  them  by  the  provisions 
of  the  Charter  referred  to  im.mediately  above,  the  police  commission 
has  adopted  c    comprehensive  set  of  rules  to  govern  the  conduct  of 
employees  of  the  police  department. 

R.ule  2.225  of  che  Ilules  and  Procedures  of  the  police  depart- 
ment provides  that  the  commanding  officer  of  a  district: 
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■  "shall  have  the  aui;horii:y  to  issue  orders  and 
Instructi.onG  not  inconsistent  with  the  rules  and 
procedures  or  orders  of  the  Chief." 

Rule' 3.299  states  that  the  Captain  of  Police: 

"shall  assign  all  members  of  his  command  to  such 
dutier  as  are  necessarj'  to  execute  the  police 
business  under  his  jurisdiction." 

Pvule  2.65  states: 

"Senior  members,  including  patrol  v/agon  drivers, 
shall  be  assigned  to  the  day  watch.   Seniority  of 
service  shall  be  determined  as  follows. 

".1   ['Cniority  of  all  members  of  the  department 

ihall  be  determined  from  the  date  of  appoint- 
ment to  their  respective  ranks  in  the  depart- 
ment . 

".2  Assignments  to  the  day  watches  shall  be  made 
."ccording  to  seniority  and  determined  from 
*;he  date  of  appointment  to  their  respective 
ranks  in  the  department." 

The  gi-ievant  in  this  case  disagrees  with  the  decision  of 
his  "con^manding  officer"  who  is  also  a  "captain  of  police."   There 
can  be  no  qui^stion  as  to  the  authority  of  the  "commanding  officer" 
or  "captain  of  police"  to  make  a  determination  that  a  particular 
assignment  i.s  special  in  nature.   He  has  this  authority  by  virtue 
of  rules  and  procedures  promulgated  by  the  police  commission  direct- 
ing him  to  a.jsign  members  in  his  command  to  such  duties  as  are 
necessary  to  execute  the  police  business  in  his  jurisdiction. 

In  til  i  instaiit  case  the  commanding  officer  has  determined 
that  another  officer  (not  the  grievant)  shall  be  assigned  to  the 
Abandoned  Au':o  Detail.  In  July  1973,  during  the  process  of  sen- 
iority sign-ups  for  steady  watches,  it  V7as  made  kno\^  that  the 
commanding  officer's  concept  of  "specialized  details"  included 
the  already  '?,xisting  Abandoned  Auto  Detail.  The  officer  working 
said  detail  ncrforms  his  duties  during  that  period  which  is  com- 
monly refer t?d  to  as  the  "day  watch." 
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Pursuant  to  R.ule  2.65,  sub  .2,  sup  ra ,  assignmenCs  to  Che 
day  v:at:ch  v.rc   clearly  to  be  ii.ccomplishcd  by  utilizing  the  sen- 
iority oil    the  officers  affected.   Hov.'cvor,  the  "day  watch"  is  a 
term  generally  used  in  connection  with  patrol  officer  assignments 
and  has  not  been  interpreted  to  encompass  "specialized  details" 
as  enumerated  by  the  department. 

On  February  14,  1975,  the  police  commission,  in  disposing 
of  the  grievance  in  question,  concurred  with  the  decision  of  the 
coinmanding  officer  designating  the  Abandoned  Auto  Detail  a  "spe- 
cialized detail"  and  therefore  not  subject  to  the  department's 
seniority  rule  which  applies  to  assignments  to  traditional  day 
watches. 

Based  upon  the  conclusion  that  the  issue  involved  here  is 
not  an  assignment  to  the  day  watch  utilizing  the  seniority  system, 
but  rather  a  challenge  to  a  "commanding  officer"  or  "captain  of 
police"  to  designate  a  detail  as  "specialized"  and  apart  from  the 
day  V7atch,  T  am  of  the  opinion  that  said  issue  cannot  be  lawfully 
submitted  to  an  arbitrator  for  a  final  and  binding  decision. 

This  conclusion  is  attained  in  light  of  the  fact  that  the 
Charter  of  the  City  and  County  of  San  Francisco  has  placed  the 

in 


By  tb.e  great  weight  of  legal  authority,  as  is  fully  dis- 
cussed in  the  attached  opinions,  Nos.  71-28  and  72-105,  these 
duties  imposed  by  Charter,  rule  or  regulations,  to  exercise  dis- 
cretionary vc'cs   are  nondelegable  and  any  attempt  to  so  delegate 
would  be  in^'alid. 


You  t'.re  so  advised. 


Very  truly  yours. 


THOMAS  II.  O'CONNOR 
City  yVttorney 
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Mr,  George  A.  Pagni,  Foreman 
Investigatory  Grand  Jury 
165  City  Hall 
San  Francisco,  California 

Subject:   Conflict  of  Interest;  Port 
Commissioner  Harry  Bridges 

Dear  Mr.  Pagni: 

You  have  asked  whether  Mr.  Harry  Bridges,  a  Port 
Commissioner,  under  the  Charter  has  a  conflict  of  interest 
because  as  President  of  the  International  Longshoremen's  & 
Warehousemen's  Union  (I.L.W.U. ),  he  is  involved  in  labor  and 
contract  matters  with  businesses  that  do  business  with  the 
Port  of  San  Francisco,  and  because  the  Pert  Commission  has 
leased  a  parcel  of  port  property  to  the  Ship  Clerks  Memorial 
Hall  Association  and  the  Ship  Clerks'  Association,  Local  3^> 
I.L.W.U. 

Section  8.105(a)  of  the  Charter  provides  as  follows 

"No  officer  or  employee  of  the  city  and 
county  shall  be  or  become,  directly  or  indirectly 
interested  in,  or  in  the  perfonnanco  of,  any 
contract,  work  or  business,  or  in  the  sale  of 
any  article,  the  expense,  price  or  considera- 
tion of  which  is  payable  from  the  treasury; 
or  in  the  purchase  or  lease  of  any  real  estate 
or  other  property  belonging  to,  or  taken  by, 
the  city  and  county,  or  which  shall  be  sold 
for  taxes  and  assessments,  or  by  virtue  of 
legal  process  at  the  suit  of  the  city  and 
county;  nor  shall  any  person  in  this  section 
designated  during  the  time  for  which  he  was 
elected  or  appointed,  acquire  an  interest  in 
any  contract  with,  or  viork  done  for,  the  city 
and  county,  or  any  department  or  officer  there- 
of, or  in  any  franchise,  right  or  privilege 
granted  by  the  city  and  county,  unless  the  same 
shall  be  devolved  upon  him  by  law, " 
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A  Port  Commis's loner  is  an  officer  of  the  City  and 
County  of  San  Francisco  under  Charter  Section  1.103,  which 
declares  as  officers  all  memhers  of  commissions  appointed  by 
the  Mayor,  who  is  empowered  to  appoint  Port  Commissioners  hy 
Charter  Section  3.580. 

Thus,  Mr,  Bridges,  as  a  Port  Commissioner,  is  pro- 
hibited from  being  or  becoming,  directly  or  indirectly  inter- 
ested in: 

1,  Any  contract  with,  or  work  done  for,  the  City 
and  County; 

2,  The  lease  of  any  real  estate  belonging  to  or 
taken  by,  the  City  and  County;  smd 

3,  Any  franchise,  right  or  privilege  granted  by 
the  City  and  Co\inty, 

You  have  not  indicated  in  your  letter  the  nature  of 
the  "relationship  and  interests"  that  businesses  have  with  the 
Port  of  San  Francisco  but  I  assiime  that  those  interests  most 
probably  involve  contracts,  leases,  franchises,  rights  or 
privileges  with  or  granted  by  the  Port  Commission. 

The  only  relationship  of  Mr.  Bridges  with  the  busi- 
nesses that  may  have  contracts,  leases,  franchises  or  privi- 
leges granted  by  the  Port  Commission  of  which  I  am  aware  is 
that  of  a  collective  bargaining  agreement  between  the  I.L.W.U. 
and  the  Pacific  Maritime  Association  (P.M.A.),   In  that  agree- 
ment, Mr.  Bridges  is  the  signatory  for  the  I.L.W.U.  on  behalf 
of  itself  and  all  longshore,  clerk  and  walking  bosses  locals 
in  California,  Oregon  and  Washington.   The  other  party  to  that 
agreement  is  the  P.M. A.,  a  coastwise  association  of  employers 
employing  longshoremen,  clerks  and  walking  bosses,  which 
entered  into  the  agreement  on  behalf  of  its  members.   Such  an 
agreement  would  not  seem  to  give  the  I.L,W,U,  a  direct  or 
indirect  interest  in  those  firms  which  are  members  of  the  P,M,A, 
and,  consequently,  I  am  of  the  opinion  that  Mr,  Bridges,  as  a 
Port  Commissioner,  would  not  have  a  conflict  of  interest  under 
Charter  Section  8, 105(a)  with  respect  to  those  firms*  contracts, 
leases,  franchises  or  privileges  granted  by  the  Port  Commission. 
At  most,  there  would  only  be  a  remote  interest  in  that  the  suc- 
cess of  those  firms  doing  business  with  the  Port  of  San 
Francisco  would  enhance  the  employment  opportunities  of  the 
members  of  the  I,L.W,U,  local  linions  whose  members  are  employed 
by  those  firms. 
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On  December  1^  1970,  the  Port  Commission  entered 
into  a  five-year  lease  with  the  Ship  Clerks  Memorial  Hall 
Association  and  Ship  Clerks  Association,  I.L.W.U.,  Local  3^ 
for  the  premises  knovm  as  Seawall  Lot  33^^  at  Second  and 
Berry  Streets,  for  a  Local  3^  dispatch  hall,  hiring  hall  and 
administrative  offices.   The  Ship  Clerks  Memorial  Hall  Associ- 
ation is  a  nonprofit  corporation  incorporated  for  the  primary 
purpose  of  holding  title  and  managing  property  solely  for  the 
benefit  of  Local  3^.  Local  3^  is  an  iinincorporated  associ- 
ation of  members  embracing  all  clerical  workers  who  receive, 
deliver,  sort,  load  or  discharge  cargo  to  or  from  ships,  rail- 
cars  and  trucks  at  all  piers  and  docks  in  the  San  Francisco 
Bay  area  and  its  tributaries. 

VJhether  Mr,  Bridges,  as  President  of  the  I.L.W.U., 
and  the  I,L,W,U,  have  a  direct  or  indirect  interest  in  the 
aforementioned  lease  vrauld  depend  upon  the  nature  of  the 
relationship  between  the  I.L.W.U,  and  its  local  union.  Local 
3^,  particularly  with  reference  to  Local  3^'s  assets  and 
property. 

Under  the  Constitution  of  the  I.L.W.U.,  Local  3^  is 
a  voluntary  affiliated  autonomous  local  union.   It  may  adopt 
and  enforce  all  necessary  laws  for  its  own  government  as  do 
not  conflict  with  the  I.L.W.U.  Constitution,  the  decisions 
made  at  the  International  convention  or  by  I.L.W.U.  referendum 
and  its  funds,  property  and  assets  are  vested  exclusively  in 
it  and  its  members  and  would  not  be  transferred  to  the  I.L.W.U. 
in  the  event  of  dissolution  or  reorganization. 

Local  3^  has  a  vol\jntary  obligation  to  pay  a  per 
capita  fee  and  to  pay  certain  other  assessments  per  member  to 
the  I.L.W.U.  for  the  services  of  the  I.L.W.U.  in  collective 
bargaining  and  the  right  to  participate  in  I.L.W.U.  conventions. 
If  Local  3^  were  to  fail  to  pay  the  per  capita  for  three  months, 
the  local  \inion  itself  or  at  the  request  of  20^  of  its  members 
could  ask  the  President  of  the  I.L.W.U.  to  appoint  a  receiver, 
not  to  exceed  one  year,  to  take  over  the  affairs  of  the  local 
until  it  is  again  in  good  standing.   If  this  is  not  accomplished 
in  one  year,  the  local  is  either  dissolved  or  reorganized  and 
its  \inpaid  per  capita  exonerated.  Also,  the  appointment  of  a 
receiver  may  be  appealed  by  the  local  union  to  the  I.L.W.U. 
Executive  Board  and  to  the  I.L.W.U.  International  Convention. 

Thus,  it  is  apparent  from  the  foregoing  statement  of 
the  relationship  of  the  I.L.W.U.  and  Local  3^  that  the  I.L.W.U. 
v;ould  have  no  direct  or  indirect  interest  in  the  lease  which  is 
held  by  Local  3^  with  the  Port  of  San  Francisco. 
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It  is  similarly  true  as  to  the  lease  with  respect 
to  the  Ship  Clerks  Memorial  Hall  Association  which  is  a 
separate  corporation  with  no  affiliation  with  the  I.L.W.U. 

You  are  advised  therefore,  that  it  is  my  opinion 
that  Mr,  Bridges,  as  Port  Commissioner,  does  not  have  a  con- 
flict of  interest  under  Charter  Section  8.105(a)  with  respect 
to  firms  that  do  business  xvith  the  Port  of  San  Francisco  or 
with  respect  to  the  lease  between  the  Port  of  San  Francisco 
and  the  Ship  Clerks  Memorial  Hall  Association  and  the  Ship 
Clerks  Association,  I.L.W.U.,  Local  3^.   Of  course,  it 
should  be  understood  that  my  opinion  herein  is  based  solely 
upon  the  circumstances  set  forth  above  and  should  other 
circumstances  come  to  your  attention,  I  would  be  happy  to 
re-examine  my  opinion  in  the  light  of  those  changes. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


\      Letter  Opinion  No.  75-50 


May  9,   1975 


Mr.  Gilbert  H.  Boreman 

Acting  Clerk  of  the  Board 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   San  Francisco  Administrative  Code  Section 
16.503(e);  Tickets  for  Fund  Raising  Events 
as  a  Contribution  Thereunder 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  of  April  24,  1975, 
wherein,  with  respect  to  Section  16.503(e)  of  the  San  Francisco 
Administrative  Code,  you  request  an  opinion  as  follows: 

"In  part  this  section  states:   The  term 
'contribution'  includes  the  purchase  of  tickets 
for  events  such  as  dinners,  ...  the  actual 
amount  spent  for  food  for  said  fund  raising 
event  plus  the  actual  amount  spent  for  all  other 
expenses  in  connection  therewith  not  in  excess 
of  ten  percent  of  the  gross  receipts  of  said 
fund  raising  event,  may  be  deducted  from'* the 
gross  receipts  thereof. 

"Supervisor  Francois  would  like  to  know  if 
this  section  means  that  the  cost  of  food  plus 
ten  percent  may  be  deducted  as  expenses  or  is 
the  cost  of  food  included  in  the  ten  percent." 

In  construing  a  statute,  the  terms  used  therein  should 
be  given  their  ordinary  meaning  and  receive  a  sensible 
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construction  in  accord  with  the  commonly  understood  meaning 
thereof.   (Richartz  Estate,  45  Cal.2d  292;  Los  Angeles 
County  V.  Frisbie,  19  Cal.2d  634.) 

The  terra  "plus"  has  been  defined  as:  "increased  by; 
with  the  addition  or  increment  of;  with  an  addition." 
(Webster's  New  International  Dictionary,  2nd  Ed.) 

Accordingly,  in  my  opinion,  the  provisions  of  Section 
16.503(e)  of  the  San  Francisco  Administrative  Code  authorize 
the  deduction  of  the  actual  amount  spent  for  food  for  a 
fund  raising  event  increased  by  or  with  the  addition  of  the 
actual  amoiint  spent  for  all  other  expenses  in  connection 
therewith  not  in  excess  of  ten  per  cent  of  the  gross  receipts 
of  said  fund  raising  event  and  the  cost  of  food  is  not  to  be 
included  in  the  ten  per  cent  limitation. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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May  12,  1975 


Mr,  Bernard  Orsi 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  9^102 

Subject:   Certification  of  Payrolls  Which 

Contain  Rates  of  Pay  Not  Found  in 
the  Salary  Standardization  Ordinance 

Dear  Mr.  Orsi: 

This  is  in  response  to  your  request  for  my  opinion  as 
to  whether  or  not  the  Civil  Service  Commission  may  legally  certify 
payrolls  to  the  Controller  which  contain  rates  of  pay  different 
than  those  contained  in  the  ordinance  referred  to  above.   The 
question  arises  due  to  the  fact  that  the  San  Francisco  Unified 
School  District  agreed,  in  a  March  197^  memorandum  of  understand- 
ing with  various  employee  organizations  and  by  subsequent  reso- 
lution, to  pay  temporary  paraprofessionals  the  cash  equivalent 
of  the  health  and  welfare  benefits  received  by  permanent  School 
District  employees, 

"Paraprofessional"  is  a  term  commonly  used  in  referring 
to  noncertif icated  employees  who  occupy  the  civil  service  position 
of  school  aide.   School  aides  work  under  immediate  supervision  of 
a  teacher,  administrator  or  principal  and  perform  various  duties 
in  connection  with  the  Instruction  and  supervision  of  students  in 
elementary,  junior  and  senior  high  schools,  and  in  connection  with 
the  operation  of  school  libraries. 

Depending  upon  the  amount  of  hours  v;orked  by  a  particu- 
lar paraprofessional.  this  "cash  equivalent"  payment  was  to  com- 
mence on  July  1,  197^,  but  was  delayed  because  all  City  and 
County  and  School  District  salary  increases  were  the  subject  of 
extended  litigation  which  terminated  in  April,  1975,   The  inclu- 
sion of  these  "cash  equivalents"  in  the  payroll  results  in  actual 
pay  rates  v;hich  are  in  excess  of  the  pertinent  rates  as  set  forth 
in  the  Annual  Salary  Standardization  Ordinance  of  the  City  and 
Coxmty  of  San  Francisco, 
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Questions  similar  to  the  one  you  pose  have  been  pre- 
sented to  this  office  in  the  recent  past.   By  Letter  Opinion  No, 
72-40,  you  were  advised  that  noncertif icated  employees  of  the 
School  District  v/ere  subject  to  Charter  Section  5.101  salary 
standardization,  and  by  Letter  Opinion  No.  72-68,  Mr.  Irving 
Breyer,  then  Lef.al  Adviser  to  the  San  Francisco  Unified  School 
District  ^.-zas  advised,  inter  alia,  that  memorandums  of  understand- 
ing entered  into  between  the  School  District  and  employee  organi- 
zations representing  classified  employees  should  not  incorporate 
provisions  relating  to  wages  and  hours  of  work  because  they  were 
governed  by  language  contained  in  the  Charter  and  the  Annual 
Salary  Standardization  Ordinance. 

Because  of  the  provisions  contained  in  Section  13756  of 
the  Education  Code,  the  classified  employees  (all  employees  who 
are  not  ct^rtif icated)  of  the  School  District  are  employed  pursu- 
ant to  and  subject  to  all  the  provisions  of  the  City  and  County's 
merit  system  v/ith  the  one  exception  that  the  School  District  has 
the  right  to  fix  the  various  duties  of  said  employees. 

Section  13756  of  the  Education  Code  provides: 

"In  every  school  district  coterminous  v;ith 
the  boundaries  of  a  city  and  coiinty,  employees 
not  employed  in  positions  reouiring  certification 
qualifications  shall  be  employed,  if  the  city  and 
county  has  a  charter  providing  for  a  merit  system 
of  employment,  pursuant  to  the  provisions  of  such 
charter  providing  for  such  system  and  shall,  in 
all  respects,  be  subject  to,  and  have  all  rights 
granted  by]|  such  pro  vis  ions';  provided,  however, 
that  the  governing  board  of  the  school  district 
shall  have  the  right  to  fix  the  duties  of  all  of 
its  noncertificated  employees."   (Emphasis  added.) 

Chapter  3  of  the  Education  Code,  which  governs  employment 
of  classified  employees,  contains  six  articles,  the  second  of  which 
relates  to  salaries  to  be  paid  by  school  boards  to  classified 
employees.   Section  13580  of  the  Education  Code  provides  that  the 
first  four  articles  shall  apply  to  all  classified  employees  of  a 
school  district  except  those  school  districts  lying  wholly  within 
a  city  and  county  which  provides  in  its  charter  for  a  merit  system 
of  employment  for  employees  employed  in  positions  not  requiring 
certification  qualifications. 

Article  2  of  Chapter  3  grants  to  the  governing  board  of 
a  school  district  broad  powers  to  fix  and  order  paid  the  compensa- 
tion of  persons  included  in  the  classified  service.   This  authority 
includes  the  power  to  reduce  salaries  during  the  year  (on  certain 
conditions)  (Ed.  Code  §13602(a);  the  power  to  increase  salaries 
during  the  school  year  (Ed.  Code  §13602(b);  and  the  power,  at  any 
time  to  increase  wages  or  salaries  if  a  personnel  commission 
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approves  a  classification  chanf!;e  in  a  position  or  positions 
which  are  a  part  of  the  classified  system.   Hov;ever;,  the  power 
to  do  those  things  enumerated  immediately  above  is  not  pos- 
sessed by  the  San  Francisco  Unified  School  District  due  to  the 
fact  that  said  powers  are  contained  in  an  Education  Code  provision 
v;hich  does  not  apply  to  a  school  district  "lying  v;holly  within 
a  city  and  county  v/hich  provides  in-  its  charter  for  a  merit  system 
of  employment  for  employees  employed  in  positions  not  requiring 
certification  qualifications, " 

It  is  evident,  when  reviev;ing  Sections  I3580,  I360I  and 
13756  of  the  Ediic8,tion  Code,  that  the  clear  intent  of  those  pro- 
visions is  to  remove  from  the  Board  of  Education  the  authority  to 
fix  salaries  for  classified  personnel  and  place  that  authority  in 
a  city  and  county,  V7hen  there  are  coterminous  boundaries  and  there 
exists  a  charter  providing  for  a  merit  system  of  employment. 

In  light  of  the  provisions  of  the  Education  Code  set 
forth  above  and  because  of  the  fact  that  the  boundaries  of  the  City 
a.nd  County  of  San  Francisco  and  the  San  Francisco  Unified  School 
District  are  coterminous,  the  Charter  of  the  City  and  County  of 
San  Francisco  contains  the  following  pertinent  provisions  in  Sec- 
tion 5.101  relating  to  the  pov/ers  and  duties  of  the  Board  of 
Education: 

"Non-teaching  and  non-technical  positions, 
and  positions  not  required  by  lav;  to  be  filled  by 
a  person  holding  a  teaching  or  other  certificate 
as  required  by  lav;,  shall  be  employed  under  the 
civil  service  provisions  of  this  charter  and  the 
cornpensations  of  such  persons  shall  be  fixed  in 
a.c  cor  dance  with'  the  salary  'stan'dard'ization  pro- 
visi'ons  of  this  charter."   (Emphasis  added.  ) 

Section  8.401  of  the  Charter  provides,  in  part,  that: 

"The  salaries  and  wages  paid  to  employees 
v;hose  compensations  are  subject  to  the  provisions 
of  'this~  sect  ion  'shall  be'  those'  fixed  in  the  sched  - 
ule  of  compensations  adopted  by  the  board  of  super- 
visors as  herein  provided  and  in  accord  with  the 
provisions  of  the  ordinance  of  the  board  of  super- 
visors adopting  the  said  schedule,  and  the  compen- 
sations set  forth  in  the  budget  estimates,  and  the 
annual  salary  ordinance  and  appropriations  there- 
for shall  be  in  accord  therewith.    (Emphasis  added.) 

Pursuant  to  subsection  (d)  of  Charter  Section  8.400,  the 
secretary  of  the  civil  service  commission  has  the  following  duties 
regarding  the  certification  of  departmental  payrolls: 
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"The  secretary  of  the  civil  service  com- 
mission shall  verify  that  all  persons  whose 
names  appear  on  payrolls  have  been  legally 
appointed  to  or  employed  in  positions  legally 
established  under  this  charter.  ..." 

The  language  contained  in  subsection  (d)  above  does 
not  specifically  require  the  secretary  to  the  commission  to  do 
more  than  verify  that  the  people  to  be  paid  are  actually  employed 
and  in  legally  created  positions,   Hov;ever,  this  provision  should 
be  read  in  conjunction  v/ith  Charter  Section  6.207  relating  to  the 
Annual  Salary  Ordinance  and  which  states  in  part  that: 

"The  said  ordina^nce  shall  constitute  the 
legal  basis  for  check  bjr  the  civil  service  com- 
mission or  the  controller  as  to  the  legality  of 
the  creation  of  any  position  in  the  city  and 
county  service  and  the  rate  of  compensation 
fixed  therefor."^   (*Eniphasis  added.')' 

You  are  advised  that  the  appropriate  rates  of  pay  to  be 
naid  the  classified  employees  of  the  School  District  are  those 
v;hich  are  set  by  the  Board  of  Supervisors  pursuant  to  the  San 
Francisco  Charter  and  contained  in  the  Annual  Salary  Sts-ndardiza- 
tion  Ordinance.  You  are  further  advised  that  in  my  opinion  the 
duties  placed  upon  the  secretary'-  of  the  civil  service  comi^iission 
by  Sections  8.400(d)  and  6.207  of  the  Charter  include  the  obliga- 
tion to  verify  that  payrolls  submitted  by  various  department 
heads  accurs-tely  reflect  the  rates  as  set  forth  in  the  Annual 
Salary  Standardization  Ordinance. 

Accordingly,  it  is  my  opinion,  under  the  circumstances 
as  set  forth  above,  that  the  secretary  to  the  civil  service  com.- 
mission  should  not  verify  a  payroll  for  "paraprofessional" 
employees  which  contains  rates  of  pay  different  from  those  pre- 
scribed by  the  Charter  and  Annual  Salary  Standardization  Ordinance. 

Verj,'  truly  yours. 


THOMAS   M.    O'COMOR 
City  Attorney 
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Mr.  Gilbert  H.  Bo reman 
Acting  Clerk  of  the  Board 
235  City  Hall 
San  Francisco,  CA  94102 

Subject:   Effect  of  Deletion  of  [{arbor  Police  Positions  from 

Budget  Upon  Rights  of  Persons  Holding  Such  Positions 

Dear  Mr.  Boremaa: 

On  behalf  of  the  Budget  and  Governuicntal  Efficiency 
Committee  of  the  Board  of  Supervisors,  you  have  requested  my 
opinion  as  to  v:hcther  the  deletion  of  Harbor  Police  positions 
from  the  budget  of  the  Port  Commission  and  the  transfer  of  such 
positions  to  the  Airports  Commission  effective  July  1,  1975,  will 
affect  the  membership  in  the  Public  Employees'  Retirement  System 
of  the  persons  occupying  such  positions.   You  also  iiiquire 
whether  such  transfer  will  result  in  the  loss  of  peace  officer 
status  by  such  persons. 

Initially,  it  should  be  noted  that,  although  the  proposed 
Port  Commission  budget  pending  before  the  Budget  and  Efficiency 
Committee  does  reflect  that  the  Mayor  has  deleted  Harbor  Police 
positions,  the  proposed  Airports  Commission  budget  does  not  refie 
that  these  positions  or  any  other  positions  in  lieu  thereof  are 
to  be  added  to  the  Airports  Commission  Budget.   It  is  my  under- 
standing that  on  May  J,  1975,  the  Civil  Service  Commission  granted 
the  persons  presently  holding  the  positions  of  Harbor  Police  "status 
righi-.s"  to  the  position  of  Airport  Policemen  effective  July  1,  1975, 
thereby  permitting  such  persons  to  transfer  to  those  positions 
effective  July  1,  1975.   Such  a  transfer  under  these  circumstances, 
V70uld  be  voluntary  upon  the  part  of  each  person  desiring  to  make 
the  transfer.   It  is  my  understanding  that  some,  if  not  all,  of 
the  persons  holding  the  positions  of  Harbor  Policeman  do  not  desire 
to  transfer  to  the  position  of  Airport  Policeman. 


ct 
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The  controllinf^  document  for  cstablishi-ng  the  number  and 
conponsation  of  officers  and  employees  in  each  department,  bureau, 
office,  board  or  commission  of  the  City  and  County  is  the  annual 
budget  as  adopted  by  the  Board  of  Supervisors  aiid  approved  by  the 
Mayor.   (Charter-,  Sections  6.20A  and  6.205.)   Prior  to  submitting 
the  proposed  bud-^ct  to  the  Board  of  Supervisors,  the  Mayor  "may 
increase,  decrease  or  reject  any  item  contained  in  the  estimates" 
set  forth  in  the  proposed  budget  presented  to  him  and  he  may  not 
add  "any  new  item  for  personal  services."   (Charter,  Section 
6.203.) 

After  submission  of  the  proposed  budget  by  the  Mayor,  the 
Board  of  Supervisors  "may  decrease  or  reject  any  item  contained 
in  the  proposed  budget,  but  shall  not  increase  any  amount  or  add 
any  new  item  for  personal  services  .  .  .  for  any  department, 
unless  requested  in  writing  so  to  do  by  the  mayor,  on  the 
recommendation  of  the  chief  administrative  officer,  board,  com- 
mission or  elective  officer,  in  charge  of  such  department." 
(Charter,  Section  6.205.)   Under  this  Charter-mandated  procedure 
for  adoption  of  a  budget,  the  Mayor  has  the  authority  to  delete 
items  from  the  proposed  budget  and  the  Board  of  Supervisors  may 
not  thereafter  restore  such  items  without  the  Mayor's  written 
request  to  do  so.   Lastly,  it  should  be  noted  that  the  Port  Com- 
mission is  subjo.ct  to  the  budgetary  and  fiscal  procedures  provided 
in  the  Charter.   (Chartet,  Section  3.584.) 

In  the  sifiuation  at  hand,  the  Mayor  hns  deleted  from  the  Port 
Commission's  proposed  budget  all  of  the  Harbor  Police  positions. 
Absent  a  request  from  the  Mayor,  these  positions  cannot  be  res- 
tored to  the  Port  Commission  budget  by  the  Board  of  Supervisors. 
Likewise,  since  neither  the  Harbor  Police  positions  nor  any  other 
new  positions  iri  lieu  thereof  are  contained  in  the  Airport  Commis- 
sion's proposed  budget,  neither  the  Mayor  nor  the" Board  of  Super- 
visors can  add  such  positions  to  the  Airport  Commission's  budget. 

Therefore?,  unless  there  is  some  overriding  or  countervailing 
provision  of  la'-/,  the  net  effect  of  the  budgetary  process  at  its 
present  stage  i;--  that  the  positions  of  Harbor  Policeman  will  cease 
to  exist  as  of  I. he  close  of  the  current  fiscal  year  and  the  persons 
occupying  thoscj  positions  will  no  longer  be  able  to  be  employed 
in  those  positions  thereafter. 
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As  you  knov;,  the  transfer  of  the  Port  and  the  rights  of  the 
transferred  employees  are  governed  by  Sections  3.580  through  3.585 
of  the  Charter,  the  provisions  of  the  "Burton  Act"  (Statutes  of 
1968,  Chapter  1333),  and  an  agreement  entered  into  betv;een  the 
State  of  California  and  the  City  and  County  of  San  Francisco  in 
implementation  o^  that  Act.   Section  20  of  the  Burton  Act  provides 
as  follows: 

"Sec.  20.   All  persons  actually  employed  in  the 
service  of  the  San  Francisco  Port  Authority  at  the 
time  this  act  takes  effect  and  who  at  said  date  shall 
be  entitled  to  the  benefits  of  the  civil  service  pro- 
visions of  the  State  of  California  insofar  as  the  same 
may  be  applicable  to  the  employees  of  the  San  Francisco 
Port  Authority,  shall  be  continued  in  their  respective 
positions  and  shall  continue  to  hold  their  positions 
pursuant  Lo  the  civil  service  provisions  of  the  Charter 
of  the  City  and  County  of  San  Francisco  and  they  shall 
be  entitled  to  all  of  the  rights,  benefits,  and 
privileges  which  such  persons  might  have  or  might  have 
had,  had  such  persons  been  originally  appointed  to 
their  respective  positions  under  certification  from  the 
civil  service  commission  of  the  City  and  County  of  San 
Francisco,  and  in  the  matter  of  seniority  in  service  of 
such  employees  entitled  to  the  benefits  of  said  civil 
service  provisions  as  herein  provided,  the  seniority  of 
each  employee  shall  be  reckoned  from  his  first  permanent 
appointirent  to  employment  under  the  State  of  California, 
and  as  to  their  respective  positions  such  employees  shall 
have  preference  over  all  other  employees  of  the  City  and 
County  of  San  Francisco.   The  employment  rights  of 
such  state  employees  shall  be  fully  protected  at  the 
tim.e  of  the  transfer  authorized  by  this  acti   Salary, 
employment  conditions,  and  benefits  shall  be  not  less 
than  those  received  by  the  employees  of  the  San 
Francisco  Port  Authority  at  the  time  of  transfer.   These 
rights  and  benefits  include,  hut  are  not  limited  to: 
probationary  or  permanent  civil  service  status,  and  any 
career  e::ecutivo  appointinents ;   retention  of  employees' 
positions  on  existing  subdivisional  and  departmental 
promotional  and  eligible  lists,  as  long  as  they  are  in 
effect;  no  less  than  the  same  wage  and  salary  range  for 
comparable  classes;  overtime  and  shift  premium  pay  v.'hen 
ever  and  wherever  applicable;  callback  and  standby  pay 
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whenever  and  wherever  applicable;  continued  member- 
ship in  the  Public  Employees'  Retirement  System 
provided  by  the  City  and  County  of  San  Francisco,  or 
any  other  retirement  program  in  effect  with  the  San 
Francisco  -Port  Authority;  retention  of  vacation  and 
sick  leave  balances  which  such  employees  now  have  when 
they  become  employees  of  the  City  and  County  of  San 
Francisco;  waiver  of  residence  requirements;  and  reten- 
tion of  the  option  to  continue  any  present  health 
insurance  and  group  life  coverage.   Upon  assent  to  the 
transfer  of  lands  as  authorized  by  this  act  by  the  City 
and  County  of  San  Francisco,  any  employee  desiring  to 
transfer  to  another  state  agency  or  to  be  placed  on  a 
state  layoff  list  may  do  so  within  six  months  of  such 
assent  and  shall  retain  all  state  civil  service  rights 
and  benefits. 

Although  the  general  intent  of  the  Act  is  that  the  transferred 
employees  wil  net  be  adversely  affected  by  reason  of  the  transfer, 
it  clearly  v/as  not  the  intent  of  the  Act  that  certain  positions 
could  not  be  eliminated  at  such  time  as  it  was  determined  that  they 
were  no  longer  necessary.   As  noted  above,  the  Port  Commission  is 
specifically  subject  to  the  budgetary  and  fiscal  procedures  of  the 
Charter.   (Charter,  Section  3.584.)   The  Agreement  which  implements 
the  Act  provides  in  Section  VI  that: 

"Nothing  in  the  agreement  shall  preclude  the  City 
from  undertaking  all  or  part  of  the  services  presently 
performed  by  the  Port  if  economies  will  result  therefrom. " 

Consequently,  there  is  no  provision  of  law  V7hich  would  pre- 
clude the  deletion  of  the  positions  of  Harbor  Policeman  from  the 
Port  Commission  budget. 

As  noted  .at  the  outset,  the  Civil  Service  Commission  has 
granted  to  the  persons  holding  the  positions  of  Harbor  Policeman 

status  rights"  to  the  position  of  Airport  Policeman.  Section  20 
of  the  Burton  Act  provides  that  salary,  employment  conditions  and 
benefits  of  the  transferred  employees  shall  be  no  less  than  those 
which  they  received  as  employees  of  the  Port  Authority  and,  with 
respect  to  retirement  benefits,  provides  specifically  that: 
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"These  rights  and  benefits  include,  but  are  not 
limited  to:  .  .  .  continued  membership  in  the  Public 
Employees'  Retirement  System  provided  by  the  City  and 
County  of  San  Francisco,  or  any  other  rctire:nei-it  program 
in  effect  v;ith  the  San  Francisco  Port  Authority;  ..." 

Likewise,  Section  3.583  of  the  Charter  provides  in  part  that: 

"All  employees  of  the  Port  Authority  vjho,  at  the 
time  of  the  transfer  provided  for  herein  shall  go  into 
effect,  are  members  of  the  Public  Employees'  Retirement 
System  of  the  State  of  California  shall  continue  to  be 
members  of  said  Public  Employees'  Retirement  System, 
V7ith  all  the  rights,  privileges  and  benefits  of  said 
system  and  they  shall  not  be  members  of  the  San  Francisco 
City  and  County  Employees'  Retirement  System;  and,  not- 
v;ithstanding  any  other  provisions  of  this  charter,  the 
city  and  county  shall  perform  all  acts  necessary  to  con- 
tiiiuc  the  membership  of  such  employees  in  said  Public 
Employees'  Retirement  System." 

As  I  indicated  in  an  earlier  opinion,  retirement,  health 
coverage,  vacation  and  sick  leave  rights  afforded  to  an  employee 
of  the  Tort  Authority  who  transferred  to  the  City  are  personal  to 
the  employee  and  are  not'  dependent  upon  his  remaining  an  em.ployee 
of  the  Port  Commission.   (Letter  Opinion  No,  69-106,  dated  December 
9,  1969.)   Consequently,  a  person  occupying  the  position  of  Harbor 
Policen^.an  who  voluntarily  exercises  his  "status  right"  and  transfers 
to  the  position  of  Airport  Policeman,  would  be  entitled  to  retain 
those  benefits  and  the  City  and  County  would  be  required  to  per- 
form any  and  all  acts  necessary  to  preserve  those  rights  to  such 
employees.   Vacation  and  sick  leave  rights  are  administered  by  the 
City  itself,  and,  therefore,  there  would  be  no  difficulty  in  pro- 
tecting those  rights  for  these  employees.   The  matter  of  retire- 
ment benefits  and  health  coverage  are  provided  through  the  Public 
Employees  Retirement  System  (PERS)  of  the  State  of  California. 
However,  the  State  of  California  is  bound  by  the  provisions  of  the 
Burton  Act  and  the  implementing  Agreement  just  as  is  the  City  and 
County  of  San  i'?:ancisco.   Consequently,  the  State  of  California 
and  its  agencies,  including  PERS  and  the  State  Legislature,  would 
be  required  to  do  anything  necessary  to  protect  these  rights  for 
the  affected  em.ployees. 
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With  specific  reference  to  retirement  benefits,  members  of 
the  Harbor  Police  enjoy  enhanced  benefits  because  they  are  con- 
sidered "local  policemen"  for  purposes  of  PERS,   Since  our  Airport 
Policeman  perforini  lav;  enforcement  duties,  it  would  appear  that  by 
appropriate  amendment  of  the  statutory  definition  of  'local  police- 
man" for  PERS  puri^oses,  these  special  benefits  can  be  preserved 
to  those  persons  who  exercise  their  "status  rights"  to  the  position 
of  Airport  Policeman. 


'status  rights" 


You  also  inquire  whether  exercise  of  such  "i 
will  result  in  loss  of  peace  officer  status.   Harbor  Policemen 
are  designated  as  peace  officers  under  the  Penal  Code  for  the 
purpose  of  "the  enforcement  of  statutes  and  ordinances  relating 
to  the  San  Francisco  Harbor."   (Penal  Code,  Sections  830.4  and 
830.35.)   Upon  ceasing  to  be  a  harbor  policeman,  a  person  would 
therefore  cease  to  be  a  peace  officer.   It  should  be  noted, 
however,  peace  ocficer  status  might  be  reacquired  by  virtue  of 
assuming  the  position  of  Airport  Policeman.   (Penal  Code,  Section 
830.4(17).) 


You  are  advised  accordingly. 


Very  truly  yours. 


THOMAS   M.    O'CONNOR 
City  Attorney 
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Mro  R«  Spencer  Steele 

Zoning  Administrator 

Department  of  City  Planning 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:   Zoning;  Nonconforming  Use;  Variance  Applications 
for  Removal  of  Time  Limit  Specified  in  Section 
609.4  of  Planning  Code 

Dear  Mr.  Steele: 

This  is  in  response  to  your  letter  of  May  2,  1975 
inquiring  whether  the  Zoning  Administrator  has  authority  to 
consider  requests  for  a  variance  from  certain  time  limitations 
applicable  to  termination  of  a  nonconforming  use. 

More  specifically,  your  letter  makes  reference  to 
variance  applications  proposed  to  be  filed  by  two  outdoor 
advertising  companies,  seeking  a  variance  from  the  termination 
provisions  of  City  Planning  Code  Section  609.4  which  provides 
in  part  as  follows: 

"SEC.  609.4.   Signs  Near  Non-Landscaped 
Freeways .   Any  lawfully  existing  sign  which  is 
now  or  hereafter  near  a  non- landscaped  portion 
of  a  freeway  and  V7hich  does  not  conform  to  the 
provisions  of  Section  608.5  of  the  Code  shall  be 
removed  or  altered  to  conform  thercv/ith  within 
10  years  after  the  effective  date  of  this  Article 
o ,  •  .  • 

Article  6,  entitled  "Signs,"  was  approved  October  22,  1965. 
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The  question  of  the  authority  of  the  Zoning  Administra- 
tor to  consider  or  grant  a  variance  of  a  City  Planning  Code 
termination  date  of  a  nonconforming  use  has  been  extensively 
considered  by  this  office  on  at  least  two  other  occasions. 
Copies  of  City  Attorney  Opinion  No.  64-29,  dated  December  l4, 
1964 J  and  City  Attorney  Opinion  No,  65-25,  dated  August  31, 
1965  are  attached. 

I4y  opinion  today  is  the  same  as  then  -  the  Zoning  Admin- 
istrator has  no  authority  to  grant  such  a  variance. 

Very  truly  yours. 


THOI-IAS   M.    O'CONNOR 
City  Attorney 
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Plon.  Robert  IT.  Mendelsohn 
Board  of  Cu:DerviGors 
235  City  Hail 
San  FrsLncisco,  California 

Subject:  Use  by  Candidate  of  a  Diminutive 
in  Filins  his  Declaration  of 
Candidacy 

Dear  Supervisor  Mendelsohn: 

You  have  asked  x^hether  a  candidate  for  public  office 
in  filing  and  running  for  that  office  may  use  a  diminutive  of 
his  name;  i.e.,  may  he  file  his  Declaration  of  Candidacy  under 
the  nai.ie  "Bob  Mendelsohn"  even  though  he  registered  to  vote 
under  the  nan;o  "Robert  Mendelsohn?" 

Section  9.104  of  the  Charter  sets  forth  the  procedure 
for  filing  a  Declaration  of  Candidacy.   That  section  contains 
no  limitations  or  directions  regarding  the  name  of  a  candidate 
as  it  appears  in  the  Declaration  of  Candidacy.   The  Charter 
grants  no  authority  to  the  Registrar  of  Voters  to  alter  the 
narp.e  of  a  candidate  as  it  appears  on  the  Declaration  of  Candi- 
dacy and  as  certified  by  the  sponsors.   Furthermore, _ the  Charter 
contains  no  requirement  that  the  na.mc  as  it  appears  m  the 
Declaration  of  Candidacy  be  exactly  the  same  as  the  name  appear- 
ing on  the  voter  registration  certificate. 

The  Rrristrar  has  a  ministerial  duty  to  accept  the 
Declaration  of  CoJididacy  and  file  it,  provided  said  declaration 
has  been  corupletely  filled  out. 

The  question  you  pose  is  a  novel  one,  and  there  seems 
to  bo  no  direct  authority  on  the  question.   However,  as  noted 


Letter  Opinion  No.  75-5^1 


Hon.  Robert  11.  Mendelsohn 


May  19,  1975 


281, 


232 


by  the  Attorney  General  in  I5  Ops.  Atty.  Gen, 
one  or  the  principal  purposes  of  the  lav:  rcgulatinf^  elections 
is  to  disclose  the  identity  of  the  candidate  for  the  office." 
The  Attorney  General  at  the  State'  level  has  recognized  and 
affirmed  an  administrative  construction  allowing  candidates  to 
use  any  designation  by  which  they  are  generally  kno;\m. 

For  your  information.  Section  10233  of  the  Elections 
Code  imposes  a  limitation  on  change  of  a  candidate's  name  in 
relation  to  its  placement  on  the  ballot.   However,  that  section 


does 
name 


not  deal  with  the  question  of 
or  diminutive  of  his  name. 


a  candidate's  using  a  nick- 


In  the  absence  of  any  controlling  authority,  it  must 
be  concluded  that  a  candidate  may  file  his  Declaration  of  Can- 
didacy and  have  the  name  as  it  appears  in  the  declaration  on 
the  ballot  provided  that  the  name  fairly  identifies  the  candi- 
date and  does  not  mislead  the  voters. 

In  the  present  instance  it  v.'ould  appear  that  your  use 
of  the  diminutive  "Dob"  fairly  identifies  you  as  the  candidate 
and  would  not  mislead  the  voters. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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May  21,  1975 


Mr.  Gilbert  H.  Boreman 

Acting  Clerk  of  the  Board 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Fortune  Teller  Ordinance 
Your  File  No.  381-74 

Dear  Mr.  Boreman: 

This  is  in  response  to  the  request  for  an  opinion 
concerning  the  constitutionality  of  Sections  162  and  163  of 
the  San  Francisco  Police  Code.   Section  162  reads  as  follows; 

"SEC.  16  2.   Fortune  Telling,  Etc., 
Advertising  and  Carrying  on  Business  of, 
Prohibited.   It  shall  be  unlawful  for  any 
person  or  persons  to  advertise  by  sign, 
circular,  handbill  or  in  any  newspaper, 
periodical  or  magazine,  or  other  publication 
or  publications,  or  by  any  other  moans;  to 
tell  fortunes,  to  practice  phrenology,  to 
find  or  restore  lost  or  stolen  property,  to 
locate  oil  wells,  gold  or  silver  or  other  ore 
or  metal  or  natural  product;  to  restore  lost 
love  or  friendship  or  affection;  to  unite  or 
procure  lovers,  husbands,  wives,  lost  rela- 
tives or  friends,  for  or  without  pay,  by  means 
of  occult  or  psychic  powers,  faculties  or 
forces,  clairvoyance,  psychology,  psychometry, 
spirits  mediumship,  seership,  prophecy, 
astrology,  palmistry,  necromancy,  or  other 
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crafty  science,  cards,  talismans,  charms, 
potions,  magnetism  or  magnetized  articles 
or  substances.  Oriental  mysteries  or  magic 
of  any  kind  or  nature,  or  to  engage^in  or 
carry  on  any  business  the  advertisement  of 
which  is  prohibited  by  this  section;  pro- 
vided that  nothing  in  this  section  shall 
apply  to  any  ordained  or  duly  accredited 
minister  of  any  form  of  religious  belief,  or 
to  the  faith,  practice  or  teaching  of  any 
religious  body;  provided  that  fees,  gratui- 
ties, emoluments  or  profits  therefor  shall _ 
be  paid  solely  to  or  for  the  benefit  of  said 
religious  body." 

Section  163  characterizes  a  violation  of  Section  162 
as  a  misdemeanor  and  delineates  the  penalties  for  a  violation 
thereof. 

The  constitutionality  of  the  fortune  telling  ordinance 
of  the  City  of  Los  Angeles,  which  is  almost  identical  to  ours, 
was  sustained  against  constitutional  attack  in  the  cases  of 
Allinger  v.  City  of  Los  Angeles  (1969)  272  Cal.App.2d  391  aiid 
Gladstone  v.  Galton  (1944)  145  F.2d  742.   The  constitutionality 
of  the  fortlHe  telling  ordinance  of  the  County  of  Alameda  was 
also  sustained  by  the  Superior  Court  of  that  county  but  the 
one  in  effect  in  the  County  of  San  Mateo  was  held  ujiconstitu- 
tional  on  the  grounds  that  it  was  "overbroad  and  vague"  by  the 
Superior  Court  of  San  Mateo  County.   The  decision  did  not 
specify  in  what  respects  the  ordinance  was  "overbroad  and  vague. 

The  decisions  of  the  appellate  courts,  above  cited,  as  • 
■to  the  constitutionality  of  the  Los  Angeles  ordinance  are  the 
controlling  precedential  authority  as  to  the  constitutionality 
of  the  San  Francisco  ordinance  as  it  is  almost  identical  to 
the  Los  Ajigelcs  ordinance.   However,  it  should  be  noted  tliatthe 
ordinance  by  its  t(-rms  could  possibly  reach  legitimate  activities 
of  licensed  psychologists  and  marriage  and  family  counselors  m 
the  marital  and  hu..ian  relations  field  and  it  could  also  be 
construed  to  extend  to  legitimate  activities  m  the  field  of 
the  location  of  underground  materials  and  substances  by  the  use 
of  magnetic  devices  by  persons  especially  qualified  and  trained 
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in  that  field.   I  would  accordingly  suggest  that  the  Com- 
mittee give  consideration  to  amendment  of  the  ordinance  in 
these  respects. 

After  the  Committee  has  given  consMeration  to  the 
subject,  this  office  will  be  pleased  to  draft  any  enaendments 
that  the  Committee  directs. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Hon.  Quentln  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  Calif.   94102 

Subject:   Constitutionality  of  Charter 
Section  8.511(a)  Res  trie  tin.r-i 
Retired  Employees  From  Serving 
in  Elective  or  Appointive 
Positions  in  City  &  County  Service 

Dear  Supervisor  Kopp: 

You  have  requested  my  opinion  ns  to  "whether  the  pro- 
visions of  Soclion  8.511(a)  and  Section  8.537  [of  the  Charter] 
are  unconstitutional,  illegal,  void  and  unenforceable  ..." 

Section  8.511(a),  vjhich  relates  to  "miscellaneous"  em- 
ployees, provides  as  follows: 

' '8«511   Po nsions  of  Retired  Persons 

"(a)  No  porson  retired  for  service  or  dls- 
abi.llty,  and  In  receipt  of  a  rctlremont  allow- 
ance under  the  retirement  system,  shall  serve 
In  any  elective  or  appointive  position  In  the 
city  -'ind  county''  service,  Including;  membership 
on  boards  and  commissions;  nor  shall  such  per- 
sons receive  any  payment  for  service  rendered 
to  the  c:li:y  and  county  after  retirement,  pro- 
vided that  service  as  an  election  officer  or 
juror,  or  In  the  preparation  for  or  the  giving 
of  testltnony  as  an  expert  v;ltness  for  or  on 
belialf  of  the  City  and  County  of  San  Francisco 
before  any  court  or  legislative  or  admlnlstira- 
tlve  bodvj  sliall  not  be  affected  by  this  sec- 
tion cr   hy   section  8.509,  section  8.546  or 
section  8.581  of  the  charter. 
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Section  8.357,  which  relates  to  members  of  the  Police 
Denartment,  contains  the  same  proscriptions  with  ■resp'^ct  to 
such  members  as  are  set  forth  in  Section  8.511(a)  with  respect 
to  "miscellaneous"  emnlovpes.   Likewise,  the  same  provisions 
are  found  in  Section  8.5b9(J),  which  also  relates  to  "miscel- 
laneous" employees;  and  in  Section  8.581,  which  relates  to  mem- 
bers of  the  Fire  Department.   Consequently,  my  comments,  infra, 
with  resnect  to  the  provisions  of  Section  8, 511(a)  will  apply 
eaually  to  the  provisions  of  Sections  8.509(J),  8.557  and 
8.^581  of  the  Charter. 

In  summary,  Section  8.511(a)  would  prohibit  any  former 
"miscellaneous"  pmployee  who  has  retired  under,  and  v/ho  is 
entitled  to  receive  an  allowance  from  the  San  Francisco  City 
and  County  Employees'  Retirement  System  from: 

(a)  servlnp;  in  any  elective  or  appointive  position 
with  the  City  and  County  of  San  Francisco,  including  member- 
ship on  any  board  or  commission;  and, 

(b)  receiving  any  payment  for  service  rendered  to  the 
City  and  County  of  San  Francisco  after  retirement,  except  ser- 
vice as  an  election  iudge  or  juror;  or  in  preparing  for  or 
giving  testimony  on  behalf  of  the  City  and  County  before  a 
court  or  legislative  or  administrative  body. 

It  is  recognized  that  it  is  a  fundamental  right  of 
citizens  generally,  not  only  to  vote  but  also  to  hold  public 
office.   (Fort  v/ Civil  Service  Commission,  61  C.2d  331.) 
The  right  to  hofd  office  fby  election]  is  one  of  the  valuable 
rights  of  citizenship.   (Carter_v_._jGr^mm^^ 

cations,  14  Cnl.2d  179,  liTzT)      This  fundamental  right  is  one 
which  the  First  Amendment  of  the  United  States  Constitution^ 
protects  against  infringer^ent .  (Johnson  v.  State  Civil  Service 
Comm.,  280  Minn.  61;  Mine':ty  v.  Sfato,  242  Ore.  490.)   There 
is  a  federal  constitutional  right  to  be  considered  for  public 
service  without  the  burden  of  invidiously  discriminatory  dis- 
quallflcaLions.   (Turner  v.  FoucIto,  396  U.S.  3'^if->.)   In  order 
to  iustify  any  impnirment  of  First  Amendment  rights,  there 
must  he  present  a  compelling  governmental  interest.  (Huntley 
V.  Public  Utilities  Comm.   69  Cal.2d  67,  74.) 
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Since  ):bo  rlf^ht  to  hold  elective  public  office  Is  a 
fundamental  rlp;ht,  any  classification  amon,;^  citizens  which 
would  disqualify  some  citizens  from  holdlnp;  public  office 
must  lie  predicated  on  a  compelling  governmental  Interest. 
(ZelUnga  v.  Nelson,  A  Cal.3d  716,  721.)   ^Tlth  respect  to 
Charter  Section  8.311(a),  the  classification  relates  to  for- 
mer employees  who  have  retired  under  the  San  Francisco  City 
and  County  Einployees'  Retirement  System.    It  should  be  noted 
that  these  retlired  persons  may  have  been  members  of  the 
Retirement  System  as  the  result  of  having  been  employed  by 
the  City  and  County  of  San  Francisco  Itself,  the  San  Fran- 
cisco Unified  School  District,  the  Community  College  District, 
the  Parking  Authority,  or  the  Superior  and  Municipal  Courts. 

With  res^ocC   to  elective  offices,  the  basic  question, 
therefore,  is  whether  it  can  be  shown  that  the  City  and 
County  of  San  Francisco  has  a  compelling  governmental  Inter- 
est in  precluding  such  retired  persons  from  holding  elective 
positions  with  the  City  and  County  of  San  Francisco.   It  must 
be  noted,  initially,  that  the  provisions  In  question  apply  to 
numerous  and  varied  factual  situations,  as  to  some  of  which  I 
believe  there  is  a  compelling  governmental  Interest  in  their 
enforcement,  and  as  to  others  of  which  such  compelling  inter- 
est does  not  exist. 

As  you  will  note,  Section  8.511(a)  is  found  in  that 
portion  of  the  Charter  v^hich  relates  to  the  Retirement  System. 
Consequently,  it  would  appear  that  the  freeholders  who  pro- 
posed these  provisions  had  as  principal  concerns  the  preserva- 
tion of  the  Integrity  of  the  Retirement  System  and  of  City  and 
County  service  as  a  whole.   Certainly,  such  concerns,  if 
properly  effectuated,  would  constitute  a  comoGlllng  govern- 
mental interest  such  as  to  justify  some  infringement  of  the 
right  to  hold  public  office. 

Pensions  provided  to  public  employees  are  part  of  their 
contemplated  compensation  for  service  rendered  to  their 
employer.   ('Cnrn  v.  City  of  Long  Beach,  29  C.2d  8A8.)   The 
purpose  of  pulTl.  i.c  pensions  systems  is  to  enable  government  to 
secure  and  retain  better  qualified  personnel.   Knight  ''/.  Board 
of  Administration,  32  C.2d  400,  404.)   The  promise  held  out  to 
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public  employoes  oi;  additional  compensation  in  the  future  for 
thoir  services  rncourages  their  continuin.fx  in  public  service. 
(Douf^las  V,  P'-'usjon  Board,  75  C.A.  335,  340.)   Pensions  are, 
therefore,  rewards  for  long,  continued  service.   To  permit  a 
retired  public  servant  to  receive  a  pension  and  re-eiiter  the 
public  service,  collecting  both  his  salary  and  his  pension, 
is  contrary  to  the  spirit  and  purpose  of  a  public  pension  sys- 
tem and  therefore  disruptive  of  that  system.   (People  v. 
Retirement  Bonrd,   273  111.  App.  387)   Consequently,  there  is 
a  compelling  governmental  interest  in  preserving  the 
integrity  and  basic  philosophy  of  a  public  retirement  system. 
In  addition,  there  is  a  compelling  governmental  interest  in 
precluding  the  enrichment  at  public  expense  which  would  occur 
iiy  allowing  a  person  to  seek  and  hold  office  where  he  would 
receive  full  salary  vjhile  receiving  a  pension  and  at  the  same 
time  having  his  pulilic  employer  contribute  to  another  retire- 
ment benefit  for  him. 

By  its  express  terms,  Section  R. 51 1(a)  would  prohibit  a 
retired  employoe  from  holding  either  an  "elective  or 


appointive  position 
respect  to   olectiv 


in  the  city  and  countv  service".   With 
e"  offices,  it  should  be  noted  that  all 


elective  ofClcers,  other  than  members  of  the  Board  of  Super- 
visors and  the  Sheriff,  are  members  of  om;  Retirement  System. 
(Charter,  Sections  8.501,   8.502  and  8.S0ri.)   Members  of  the 
Board  of  Supervisors  are  specifically  excluded  from  member- 
ship in  our  Kot i rement  System.   (Charter,  Sections  8.501  and 
8.502.)   Ther<^rore,  it  does  not  appear  that  the  compelling 
governmental  Interest  described  alcove  v/ould  be  Involved  where 
a  person  retired  under  our  Retirement  System  became  a  member 
of  nur  Board  of-   Supe7*visors .   Tb.us,  the  provisions  of  Section 
8.511(a)  should  not  be  applicable  to  sucli  a  situation  and  such 
person  should  be  allowed  to  hold  the  office  oT  Supervisor  and 
to  receive  the  salary  of  such  office.   (Sec  ?lelder  v.  _City_and 
Coi.inty  of  San  Frnnc^lsco,  S.  F.  Superior  Court  No.  656-016.) 
Lilcewlse,  the  Sheriff  is  not  a  member  of  our  Retirement  System, 
(Charter,  Section  8.506,)   By  virtue  of  Section  8.506  and  leg- 
islation adopted  pursuant  thereto  by  the  Board  of  Supervisors, 
the  Sheriff  Is  a  member  of  the  Public  Employees'  Retirement 
System  of  the  State  of  California.   Consequently,  the  pro- 
visions of  Srction  8.511(a)  would  not  be  applicable  to  the 
person  holding  the  office  of  Sheriff. 
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Except:  ("or  the  two  situations  discussed  above;  (i.e.,    a 
member  of  th*^  F,oard  oJc  Supervisors  and  Sheriff),  it  appears 
that  there  is  a  compelling  governmental  interest  to  be  served 
by  the  restrictions  imposed  upon  retired  employees  by  the  pro- 
visions of  Section  8.511(a)  and  that,  therefore,  those 
restrictions  are  valid  and  enforceable.   Since  all  other  elec- 
tive officers  other  than  members  of  the  Board  of  Supervisors 
and  the  Sheriff  become  members  of  our  Retirement  System  upon 
assumption  of  the  office  to  which  elected,  the  compelling  gov- 
ernmental intei.-pst  described  above  would  be  involved  should  a 
person  rotirf^d  under  our  Retirement  System  he   elected  to  such 
an  office.   For  example,  a  person  presently  qualified  for  ser- 
vice retirement  under  the  provisions  of  our  Retirement  System, 
could  if  elected  to  an  office,  retire  immediately  prior  to 
the  assumption  of  the  office  to  which  he  was  elected.   Upon 
liis  assumption  of  office,  he  would  become  a  member  of  our 
Retirement  Sv^i-om  again.   However,  having  previously  retired, 
he  \v-'Ould  be  receiving  his  pension  while  receiving  the  salary 
attendant  upon  his  elected  office  and  also  earning  another 
retirement  allowance  under  the  s^nme  Retirem-^nt  System.   The 
same  would  be  irno  of  a  person  already  hol<ling  elective 
office  'Tnd  qu'ilified  for  service  retirement.   If,  upon  boi.ng 
reelected,  he  i-ctired  immediately  prio^  to  the  commencement 
oF  his  new  teri'i,  he  would  become  a  member  o^  the  Retirement 
System  at  the  beginning  of  his  new  term,  all  the  while  L-cceLv- 
ing  a  monthly  al  low-nice  because  of  Ills  earlier  retirement.  It 
i.s  easy  to  see  the  detriment  v.'hich  would  be  Imposed  upon  the 
Retirement  SysLein  arul  the  civil  service  system  In  general  in 
such  instances.   Certainly,  the  citizens  and  taxpayers  of  S.-m 
Francisco  have  a  definite  and  legitimate  interest  in  prohibit- 
ing such  eventualii'.ics, 

Althon~h  (he  courts  have  held  t!int  tlT^  right  to  hold  an 
"elective"  ofrice  is  a  fundamnntal  rlgbi:  nrof'.eeted  against 
infringement  b'/  I'he  First  Amendment  unle:';s  such  infringement 
Is  justified  b'  r\    rciinpelling  govojrnmcntal  lnte7'est,  I  am  not 
av;ai;e  of  any  fl^n'sion  holding  that  the  iri.ght  to  hold  an 

ippD  I.ntive   oTrice  is  such  a  fundamental  right.   The 
interest  oF  nn  individual  in  serving  in  an  appointive 


II 
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capacity  on  a  nnnli.c  l'>oarc]  or  coinmlssfon  cannot  be  (Iceinpd  to 
bo  in  the  same  C'il'e<^,ory  as  the  iri.r^ht  to  seek  olp.ctive  oTflce. 
(City  Attorney's  Oin'.nion  No.  7A-94,  clnted  Sppteniber  3,  1974.) 
Since  the  rlr^ht  to  hold  an  "aopolntivo"  ofLfco  Is  not  a  Fnnd- 
amontal  rifjht,  vpst-'ictions  on  the  holdinc,  oT  cnch  an  oTfrlce 
will  be  upheld  if  there  is  any  rational  basis  for  the  imposi- 
tion ol;  restricti.ons . 

There  arp  nnmorous  "appointive"  positions  In  City  r^ov/- 
ernmont.   For  exaninlo,  most  department  heads,  as  well  as  tlip 
s'^eretarles  to  various  boards  and  coriimLssions  arc  subject  to 
appointment.   All  deputies  in  the  offices  of  the  District 
Attorney,  Public  Defender,  Public  Administrator  and  City 
Attorney  are  appointive.   Persons  holdiny;;  such  ]iositions  are 
piombers  of  our  PxPCirement  System.   In  the  al->sence  of  the 
Charter  provisions  in  question,  a  deputy  in  one  of  tliese 
offices  who  was  qualified  to  service  retirement  could  retire 
and  then  be  iminediatoly  reappointed  to  the  v^ry  same  position. 
Such  person  would  then  I'eceive  his  monthly  allowance  (pension), 
while  at  the  snniP  time  receiving  his  salary  Pin<\   enrnintj  a 
second  retirement  allowance.   Tlie  preclusion  of  svich  situa- 
tions certain"!  \'  is  n  "rational  basis"  for  the  restrictions 
found  in  our  Charter. 

Members  of  hoards  and  commissions  are  excluded  from  mem- 
bership in  our  uetirement  System.   Consequently,  there  does  not 
appear  to  be  ^^n^;  -rntional  basis  for  pi-ecludinj  a  person  retired 
under  our  Retirement  System  From  holdinp,  sucli  an  appointive 
office.   Clearly,  this  is  true  where  the  person  receives  no 
remuneration  Tor  his  service  in  such  a  position.   Likewise,  I 
thinic  the  samo  sliould  be  true  where  the  appoi.ntive  position 
carries  with  it  only  a  nominal  remune)-ation  (e..";.,  $100  per 
montln)  ,  such  eompensation  being  intended  t:o  reimburse  the  indi- 
vidual for  the  expenses  incurred  in  attending  meetings. 

As  can  l>p  seen  from  the  foregoing,  th*^  charter  pro- 
visions under  consideration  are  not  drav;n  vji.th  the  precision 
and  specificity  riwn   might  desire.   I  am  mindPul,  also,  of  t:he 
comment  of  our  Supreme  Court  in  Fort  -^z .  Civil  Service  Commis- 
sion, 61  C.2d  331,  at  page  340,  that  the  overbreadth  and 
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uncertainty  of  a  charter  provision  cannot  ho   corrected  ty  under- 
takin,";  to  rcv;ritc  the  langua<;5e  by  reading  into  it  numerous 
qualifications  and  exceptions.   IIov:ever,  it-nmst  be  noted  that 
in  Fort  the  court  aclcnov/ledged  that  invalidation  of  the  particu- 
lar  'charter  provisions  there  involved  would  not  eliminate  the 
only  lef^islation  on  the  subject,  since  there  were  some  general 
statutory  provisions  v;hich  also  governed  the  subject.   The 
provisions  of  our  Charter  discussed  in  this  opinion  are  the 
only  law  v,7iicli  is  available  to  San  Francisco  to  preclude  the 
detrimental  effects  mentioned  above. 

I  regret  that  I  am  unable  to  respond  to  your  inquii-y  v;ith 
an  absolute  expression  as  to  the  validity  or  invalidity  of  the 
Charter  provisions  involved.   I  ;vould  suggest  that  each  particu- 
lar situation  should  be  reviev;ed  in  detail  as  it  arises  and 
ultiraate  resolution  be  subjected  to  a  judicial  deteiraination. 

In  connection  with  the  foregoing  discussion,  I  direct 
your  attention  to  the  provisions  of  Section  I6.87  and  16.88  of 
the  San  Francisco  Administrative  Code,  which  provides  as 
follows : 

' ' Sec.  16.<j7 .      VJaiver  of  Pensions-r.irjiing  and 
Filing;  I'jiiect'ive'  Date;  tv'aivcr"l''orms. 

"Tho  person  entitled  to  receive  a  pension 
may  decline  to  accept  all  or  part  of  fiiture  pay- 
ments of  such  pension  by  a  waiver  signed  cind 
filed  vjith  the  retirement  board.   Such  v/aiver 
shall  become  effective  on  the  date  stated  in  the 
waiver  or,  if  none,  on  the  first  do.y  of  the  iiionth 
next  succeeding  the  month  of  filing  and  shall 
remain  in  effect  until  the  v:aiving  person's  death 
or  his  filing  of  a  signed  revocation  with  the 
retirement  board,  v.'hichcvcr  is  earlier.   V/aivcrs 
ci.nd  revocations  shall  be  on  forms  furnished  by 
the  retirement  board.'-'  ' 
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;cc.    1C,'(j3.      Gair.c-Dcoonit   of  Ualvcd    Paymentc 


i.n 


Gci  1  o ral   Funcl;    Per:-. cnr.   Waivi-n['; 
IvCtircracnt:   Kc,n;ulainonG.  '" 


:o  Kcr.ia^.n  Under 


"Pcncion  pa^TiicntG  waived  pursuant  to  Gcction 
16.87  of  this  code  shall  be  depooited  in  the 
General  fund  and  shall  in  no  event  be  paid  to  or 
on  account  of  the  person  executing  a  v;aiver  there- 
of.  Persons  waiving  pension  payments  shall  con- 
tinue to  be  subject  to  charter  and  ordinance  pro- 
visions ("cvcrning  the  retirement  system  as  if '  no 
vaiver  had  been  filed  and  the  payments  had  been 
received. " 

You  will  note  that  the  last  sentence  of  Gcction  I6.88  specifi- 
cally precludes  a  waiver  of  pension  payments  as  a  means  of 
obviatin^^^  the  effects  of  the  provisions  of  Sections  8.511(a) 
and  other  similar  Charter  provisions.   By  y-mcndment  of  Gcction 
l6.83j  it  would  be  possible  to  make  the  provisions  of  Gection 
8.511(a)  and  other  similar  provisions  inapplicable  to  such 
specific  situation.s  as  might  be  considered  appropriate. 

Ver;^^  truly  yours. 


TllOri/vS   M.    O'GOriKOR 
City  Attorney 
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Mr.  Bernard  Or si 

General  Manager,  Personnel 

Civil  Service  Comnaission 

151  City  Hall 

San  Francisco,  California 

Subject:  Federal  Elections  Campaign  Act 
(Hatch  Act)  -  Applicability  to 
City  and  County  Employees 

Dear  Mr.  Orsi: 

Tais  office  has  reviewed  your  inquiry  as  to  the  appli- 
cability of  recent  amendments  f effective  January  1,  1975)  to  the 
Federal  Election  Cojnpaign  Act  (The  Hatch  Act)  to  certain  City 
and  County  employees. 

The  relevant  provisions  of  the  Hatch  Act  appear  in 
Section  1501-1508  of  Title  V,  United  States  Code,  and  regulate 
the  political  activities  of  certain  state  and  local  employees. 
Section  1501,  as  amended,  defines  the  affected  state  and  local 
officers  or  employees  as 

",  ,  .an  individual  employed  by  a  State 
or  local  agency  whose  principal  employment  is  in 
connection  with  an  activity  which  is  financed  in 
v;holG  or  in  part  by  loans  or  grants  made  by  the 
United  States  or  a  Federal  agency,  but  does  not 
include  - 

"(A)  an  individual  who  exercises  no  functions 
in  connection  with  that  activity;  or 

"(B)  an  individual  employed  by  an  educational 
or  research  institution,  establishment, 
agency  or  system  v;hich  is  supported  in 
whole  or  in  part  by  a  State  or  political 
subdivision  thereof,  or  by  a  recognized 
religious,  philanthropic,  or  cultural 
orgajiization, " 
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Tlie  aiucndment  to  Section  I5OI  deleted  the  definition  of 
the  phrase  "an  active  part  in  political  management  or  in  political 
ca;.ipalgns"  because  of  changes  in  the  scope  of  the  Hatch  Act,  as 
discussed  'below,  v;hich  eliminate  all  reference  to  taking  part  in 
political  management  or  in  political  campaigns. 

Prior  to  the  amendments  of  January  1,  1975,  the  Hatch 
Act,  in  Section  1502,  imposed  the  following  prohibitions  on  the 
specified  state  or  local  officers  or  employees  in  the  following 
terms : 

"(a)  A  State  or  local  officer  or  employee  may  not  - 

"(1)  use  his  official  authority  or  influence 
for  the  purpose  of  interfering  with  or  affecting 
the  result  of  an  election  or  a  nomination  for 
office; 

"(2)   directly  or  indirectly  coerce,  attempt 
to  coerce,  command,  or  advise  a  State  or  local 
officer  or  employee  to  pay,  lend,  or  contribute 
anything  of  value  to  a  party,  conmiittee,  organiza- 
tion, agency,  or  person  for  political  purposes;  or 

"(3)   take  an  a.ctive  part  in  political  manage- 
ment or  in  political  campaigns «" 

Subsequent  to  the  amendments.  Subsections  (1)  and  (2)  remain  xm- 
changed.  Former  Subsection  (3)  was  deleted  and  Subsection  (3) 
as  amended  now  provides : 

"(3)  be  a  candidate  for  elective  office," 

The  balance  of  Section  1502  which  provides, 

"(b)   A  State  or  local  officer  or  employee 
retains  the  right  to  vote  as  he  chooses  and  to 
express  his  opinions  on  political  subjects  and 
candidates, 

"(c)   Subsection  (a)  (3)  of  this  section 
does  not  apply  to  - 

"(1)  the  Governor  or  Lieutenant 
Governor  of  a  State  or  an  individual 
authorized  by  law  to  act  as  Governor; 
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"(2)   the  mayor  of  a  city; 

"(3)   a  duly  elected  head  of  an 
executive  department  of  a  State  or 
muiiicipality  v;ho  is  not  classified  under 
a  State  or  municipal  merit  or  civil- 
service  system;  or 

"(4)   an  individual  holding  elective 
office." 

remains  unchanged. 

The  Hatch  Act  as  applicable  to  officers  and  employees  of 
the  City  and  County  of  San  Francisco  nov;  specifically  limits  its 
proscription  to  candidates  for  elective  office  with  the  exception 
of  certain  officers  as  set  forth  in  Section  1502(c)  above. 

The  Hatch  Act  prior  to  and  after  the  1975  amendments 
applies  only  to  partisan  elections.   Since  the  amendments  to  Sec- 
tion 1502  have  narrov;ed  the  proscriptions  of  the  Hatch  Act  to 
candidates  for  public  office^  likev/ise  Section  I503,  limiting  the 
Hatch  Act  to  partisan  politics j  has  been  amended  to  provide  as 
follows : 

"Section  1502(a)  (3)  of  this  title  does  not 
prohibit  any  State  or  local  officer  or  employee 
from  being  a  candidate  in  any  election  if  none  of 
the  candidates  is  to  be  nominated  or  elected  at 
such  election  as  representing  a  party  any  of 
v;hose  candidates  for  Presidential  elector 
received  votes  in  the  last  preceding  election  at 
v;hich  Presidential  electors  were  selected," 

In  summary,  any  non-elected  officer  or  employee  falling 
within  tlie  definition  of  Section  I5OI  who,  before  January  1,  1975* 
v;as  prohibited  from  taking  an  active  part  in  politico-1  management 
or  in  political  cainpaigns  of  a  partiso.n  nature  (See  City  Atty. 
Opinion  No.  7^^-5'J-i,  of  May  28,  197^^,  at  page  4)  is  now  prohibited 
from  being  a  candidate  for  elective  office  in  a  partisan  election. 
The  Hatch  Act  does  not  include  a  nonpartisan  municipal  election. 
T'iio  provisions  of  Section  1502(a)  (1)  and  (2),  relating  to  influence 
and  coercion,  etc.  for  political  coni;ributions,  remain  unchanged. 

Very  truly  yours, 

THOJ.mS  M.  O'CONNOR 
City  Attorney 
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Mr.  John  C.  Farrell,  Controller 

109  City  Hall 

San  Francisco,  California  94102 

Subject:   Propriety  of  Selling  EDP  Printouts  of 
the  Assessor's  Real  Estate  Master  File 

Dear  Mr.  Farrell: 

This  replies  to  your  inquiry  respecting  the  propriety 
of  selling  EDP  printouts  of  the  assessor's  real  estate  master 
file,  referred  to  as  the  master  tax  roll,  but  not  to  be  con- 
fused with  the  assessment  roll  v;hich  is,  of  course,  an  open 
public  record.   (Rev.  &  T.C.  §1602.)   This  file  consists  of 
information  not  contained  on  the  assessment  roll,  including 
sales  prices.   The  EDP  division  has  stored  this  file  on  a  mag- 
netic recording.   You  indicate  that  commercial  enterprises 
desire  to  purchase  printouts  of  it. 

You. are  advised  that  the  sale  of  EDP  printouts  of  this 
file  v/ould  be  improper  because  subdivision  (a)  of  Revenue  and 
Taxation  Code  S403  states  that,  except  as  othervN?iso  provided 
in  subdivisions  (b)  and  (c) ,  information  and  records  in  the 
assessor's  office  v;hicl-i  are  not  required  by  law  to  be  kept  or 
prepared  by  the  assessor  are  not  public  documents  and  shall  not 
be  open  to  puJ^lic  inspection.   (See,  also,  Gov.  C.  §6254(1;); 
State  Doard  of  Equalization  v.  VJatson,  68  C.2d  307,  312;  State- 
wide Homeowners  Inc.  v.  Williams,  30  C.A.3d  567;  52  Ops.  Cal. 
Atty.  Gen.  l"94.)   The  above  file  consists  of  such  information 
and  records.   It  is  the  assessor's  file  although  stored  on  a 
n^gnetic  recording  made  by  the  EDP  division.   None  of  the 
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exceptions  provided  by  subdivisions  (b)  and  (c)  of  section  4  0! 
is  applicable. 


Very  trury  yours. 


THOriAS  M.  O'CONNOR 
City  Attorney 
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June  2,    1975 


Acting  County  Clerk  Robert  J.  Hare 
City  &  County  of  San  Francisco 
313  City  Hall 
San  Francisco,  California  94102 

Subject:   The  Residency  Requirement  for  County  Officer, 

Dear  Mr.  Hare: 

This  office  has  reviewed  your  letter  in  which  you  request 
the  opinion  of  this  office  concerning  the  following: 

1.   "Does  Government  Code  Section  24001' make  it 
mandatory  for  an  employee  to  move  into  San  Francisco 
on  being  promoted  to  a  County  Officer." 

You  are  referred  to  City  Attorney  Opinion  No. 
74-106  issued  on  October  24,  1974  in  which  I  advised 
that  a  person  seeking  appointment  through  civil  service 
examination  to  the  position  of  Recorder-Registrar  of 
Voters  must  comply  with  the  Government  Code  requirement 
that  ho  bo  an  elector.   That  opinion  further  advised 
that  an  elector  is  one  who  registers  to  vote.   Under 
the  State  Constitution,  Article  II,  Section  2,  and  the 
Elections  Code,  Section  321,  a  person  must  establish 
residence  in  the  County  in  which  he  or  she  seeks  to 
register  to  vote. 

You  are  therefore  advised  that  Government  Code 
Section  24001  does  impose  on  an  employee  who  seeks 
appointment  to  the  position  of  a  County  office  the 
condition  that  he  reside  in  the  City  and  County  of 
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San  Francisco  (i.e.  that  he  be  an  elector  thereof) 
and  that  if  he  resides  outside  of  the  City  and 
County  of  San  Francisco  he  must  move  into  the  City 
and  County  of  San  Francisco  and  register  to  vote  on 
or  before  being  promoted  to  the  position  of  County 
officer. 

2.  "Docs  State  Proposition  5  supersede  Govern- 
ment Code  Section  24001  as  it  pertains  to  City  and 
County  employees." 

You  should  note  that  the  position  of  County 
Clerk  as  defined  by  Section  24001  of  the  Government 
Code  is  a  County  office.   The  provisions  of  State 
Proposition  5  relating  to  the  power  of  Charter 
cities  to  impose  residency  requirements  on  employees 
has  no  bearing  on  the  pov;er  of  the  state  to  regulate 
the  residency  of  County  officers.   Therefore,  State 
Proposition  5  does  not  supersede  Government  Code 
Section  2^001. 

3.  "Does  Government  Code  Section  24001  discriminate 
against  a  particular  class  of  employee." 

You  should  initially  note  that  Government  Code 
Section  24001  docs  not  apply  to  employees.   It  applies 
only  to  County  officers  as  defined  by  Section  24001. 
Therefore,  Section  24001  does  not  make  any  distinction 
between  employees. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  75-60 


June  4,  1975 


Mr.  Albert  C.  VJalker 

Assistant  Secretary 

Civil  Service  Commission 

Room  151,  City  Hall 

San  Francisco,  California  94102 

Subject:   Authority  of  Civil  Service  Commission 
to  Consider  New  Information  After  An 
Appeal  of  A  Dismissed  Employee  Was  Denied 

Dear  Mr.  Walker: 

This  is  in  response  to  your  recent  inquiry  regarding 
the  request  of  an  attorney  for  a  dismissed  employee  for  a 
meeting  in  regard  to  new  information  which  he  feels  may 
affect  the  dismissal  action.   Your  letter  states  that  the  _ 
dismissed  employee  appealed  his  dismissal  to  the  Civil  Service 
Commission  and  his  appeal  was  denied  on  February  14,  iy/4. 

Charter  Section  8.341  regarding  dismissal  for  cause, 
after  sotting  forth  the  manner  in  which  the  Civil  Service 
Commission  may  make  a  decision  on  appeal,  states  as  follows: 
"The  order  or  decision  of  the  commission  upon  such  appeal 
shall  be  final  and  shall  forthwith  be  enforced  by  the  appoint 
ing  officer."   This  language  and  similar  language  contained  m 
Charter  Section  8.340  has  been  the  subject  of  several  City 
Attorney  Opinions  (see:  City. Attorney  Opn.  No.  1570,  dated 
October  9,  19G1;  City  Attorney  Opn.  No.  68-66,  dated  August  27 , 
1968,  and  City  Attorney  Opn.  No.  69-49,  dated  April  18,  1969. 
Copies  of  these  opinions  are  attached.) 

The  general  rule  is  that  once  the  Civil  Service  Commis- 
sion has  acted  on  an  appeal  pursuant  to  the  Charter,  it  has  no 
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power  to  reopen  the  matter  and  retry  the  question.   The 
Commission's  action  is  final  and  conclusive  and  it  has  no 
further  jurisdiction.   The  exception  to  this  general  rule 
is  stated  in  Opinion  No.  69-49  (supra)  which  states  that 
where  there  is  such  a  lack  of  due  process  that  the  employee 
in  effect  had  no  hearing  at  all,  the  decision  of  the  Commis- 
sion is  void  and  could  be  reheard. 

The  exception  to  the  general  rule  is  based  upon 
Aylward  v.  State  Board  of  Chiropractic  Examiners,  31  Cal.2d 
833,  and  is  limited  to  a  case  where  the  employee  was  denied 
due  process  to  the  point  where  he  was  denied  a  hearing.   If 
in  the  case  before  you  the  employee  had  a  hearing  and  on 
appeal  to  the  Commission  was  afforded  an  opportunity  to  be 
heard  and  offer  evidence  in  support  of  his  cause,  then  the 
matter  v;ould  fall  within  the  general  rule  and  the  Commission 
would  lack  jurisdiction  to  reconsider  the  case. 

Very  truly  yours. 


THOMAS  M .  0 ' CONNOR 
City  Attorney 
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June  4,  1975 


hr.  Alfred  Golabcrr, 

Superiniicncient  of  Building  Inspection 

DcpartraenL-  of  Public  Works' 

450  McAllister  Street,  iloom  202 

San  Francisco,  California  94102 

Subject:   Building  Permit  Application 

No.  A45269 

N/S  Green,  63'  9"  VJ  Leavenworth 

1110  Green  Street 

Dear  Mr.  Guldbcrg: 

You  reccatiy  asked  v/hetber  the  owner  of  1110  Green 
Street  should  be  required  to  file  a  parcel  map  before  a 
buildJng  permit  can  be  issued.   I  have  reviewed  tne  City's 
Subdivision  Ct'dc,  the  State  Subdivision  Map  Act,  and  56 
Opinions  of  Attorney  General  509. 

The  pr.  visions  of  the  Subdivision  Code  apply  whenever 
there  is  subdivision  of  lands  as  defined  by  the  Code.   Section 
1307(h)  defines  subdivision  as  follows: 

'\h)       'Subdivision'  shall  mean  the  division 
of  any  improved  or  unimproved  land,  shown  on 
the  latest  equalized  county  assessment  roll  as 
a  unit  or  as  contiguous  units,  for  the  purpose 
of  sale,  lease  or  financing,  whether  imaiediate 
or  future.   Property  shall  be  considered  as 
contiguous  units  even  if  it  is  separated  by 
roads,  streets,  utility  easements  or  railroad 
rights-of-way.   This  definition  shall  specifically 
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but  not:  exclusively  include  Condoaiiniuias ,  Com- 
munity Apartments,  Stock  Cooperatives  and 
Conversions." 

Since  the  permit  application  in  question  is  for  a  part 
of  a  larger  parcel  formed  by  three  contiguous  Lots,  the  appli- 
cation cannot  be  approved  until  the  owner  complies  with  the 
provisions  of  the  Subdivision  Code,  including  the  filing  of 
a  parcel  map.   See  56  Opinions  of  Attorney  General  509. 

Section  66423  of  the  Subdivision  Map  Act  which  provides 
for  a  waiver  of  the  parcel  map  requirement  under  some  circum- 
stances reads  as  follows; 

"a  local  agency  may,  by  ordinance,  provide 
a  procedure  for  waiving  the  requirement  for  a 
parcel  map,  imposed  by  this  section.   In  the 
event  that  such  a  v;aiver  is  provided  by  local 
ordinance,  the  ordinance  shall  require  a  finding 
by  the  legislative  body  or  advisory  agency,  that 
the  proposed  division  of  land  complies  with  require- 
ments as  to  area,  improvement  and  design,  flood 
v;ater  drainage  control,  appropriate  improved  pub- 
lic roads,  sanitary  disposal  facilities,  water  sup- 
ply availability,  environmental  protection,  and  other 
requirements  of  this  division  or  local  ordinance 
enacted  pursuant  thereto.   In  any  case,  where  the 
requirement  for  a  parcel  map  is  waived  by  local 
ordinance  pursuant  to  provisions  of  this  section, 
a  tentative  map  may  be  required  by  local  ordinance." 

The  San  Francisco  Subdivision  Code,  however,  does  not  con- 
tain a  waiver  procedure.   Accordingly,  you  are  advised  that  the 
Subdivision  Code  applies  to  the  sale  or  improvement  of  parts  of 
larger  contiguous  parcels  in  common  ownership. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-62 


June  5.  1975 


Mr.  MoL-ris  r,cru3i:cin 
President,  Fire  Coriunission 
260  Golden  Gate  Avenue 
San  Francisco,  CA  94102 


Re:  Application  of  Charter  Section  3.541 
to  Fire  Department  Secretary 

Dear  Mr.  Bernstein: 

By  letter  dated  April  14,  1975,  you  inquire  concerning 
the  effect  oC  Charter  Section  3.541,  as  amended  June  4,  1974, 
upon  the  Fire  Department  Secretary.   I  will  treat  your  three 
specific  questions  in  the  order  presented  by  you. 

First  of  all,  the  amendment  to  Charter  Section  3.541 
makes  the  position  of  Secretary  subject  to'  the  Civil  Scrvxce 
nrovisions  of  the  Charter.   The  amendment  also  xncluded  a 
''crandfather"  clause  which  confirms  in  the  position _ of  Secre- 
tary any  individual  v;ho  has  been  performing  the  duties  of 
Secretary  continuously  for  the  ten-year  period  immediately 
preceding  the  adoption  of  the  amendment  and  was  performing 
such  duties  on  the  date  the  electorate  approved  the  amendment. 
Therefore,  if  a  person  fulfilled  the  above  requirements  ot 
the  grandfather  clause,  he  would  from  the  effective  date _ of ^ 
the  amendment  be  a  civil  service  employee  with  all  the  rights 
and  privileges  of  that  status. 

Second,  Charter  Section  8.340  provides  that  upon 
appointment  to  a  permanent  civil  service  position,  an  employee 
is  subject  to  a  probationary  period  of  six  months,  excluding 
police  and  fire.   However,  if  a  person  qualified  for  the 
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Secretary  position  by  virtue  of  the  grandfather  clause  of 
Section  3.541,  this  \70uld  not  constitute  an  "appointment" 
as  contemplated  by  Section  8.340.   Rather,  as  the  amendment 
expressly  provides,  the  grandfathered   Secretary  is  "conf iriTied' 
in  the  position.   The  continuous  performance  of  the  duties  of 
the  position  for  ten  years  ensures  that  the  purpose  for  a 
probationary  period  is  served.   Therefore,  a  Secretary  con- 
firmed in  that  position  by  the  Charter  amendment  to  Section 
3.541  need  not  serve  a  probationary  period. 

Third,  since  the  Secretary  now  is  a  civil  service 
employee  and  no  longer  exempt  from  Charter  Civil  Service  pro- 
visions, he  v7ould  be  entitled  by  virtue  of  Charter  Section 
8.326  to  take  promotional  examinations  v;henever  his  classi- 
fied position  is  designated  by  the  Civil  Service  Commission 
as  within  the  next  lower  rank  from  which  promotion  is  made. 

Very  truly  yours, 


THOMAS  M,  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-63 


June  5,  1975 

DOCUMENTS  DEPT. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 


Honorable  Dianne  Feinstein,  President 

Board  of  Supejrvisors 

235  City  Kail' 

San  Francisco,  California  94102 

Subject:   Duty  of  Incumbent  Officeholder  to 
Report  Cost  of  Advertisements  in 
District  Newspapers  or  Charitable 
Event  Programs  As  Campaign  Expenditure 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  recent  letter  wherein  you 
request  an  opinion  as  to  whether  the  cost  of  a  congratulatory 
advertisement  placed  in  a  district  newspaper  or  in  the  pro- 
gram of  an  event  presented  by  or  on  behalf  of  a  non-profit 
organization  by  an  incumbent  elective  officeholder  of  the 
City  and  County  must  be  reported  as  a  campaign  expenditure 
under  the  provisions  of  Sections  16.500  et  seq.  of  the  Admin- 
istrative Code. 

Every  candidate  and  every  incumbent  elective  office- 
holder of  the  City  and  County  who  receives  contributions  or 
makes  expenditures  between  January  1  and  June  30  of  any  year 
must  file  a  campaign  statement  covering  said  period  not  later 
than  July  31  of  said  year.   If  he  or  she  receives  contributions 
or  makes  expenditures  betv/een  July  1  and  December  31  of  any 
year,  a  campaign  statement  covering  said  period  must  be  filed 
not  later  than  January  31  of  the  following  year.   (Administra- 
tive Code,  Sec.  15.511(d).) 

Each  such  campaign  statement  must  contain  the  total 
amount  of  all  expenditures  made  "in  aid  of  a  candidate"  during 
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the  period  covered  by  the  report.   (Administrative  Code, 
Sec.  16.512(a) (1) .) 

Thus  the  question  as  to  whether  or  not  an  incumbent 
elective  officeholder  of  the  City  and  County  must  report  the 
cost  of  such  advertisements  as  a  campaign  expenditure  hinges 
upon  whether  or  not  said  expenditure  was  made  "in  aid  of" 
either:  (1)  his  or  her  candidacy  for  re-election  to  the  office 
then  held  or  (2)  for  some  other  elective  City  and  County 
office  or  was  made  as  a  simple  gesture  of  goodwill  without 
reference  to  any  possible  future  election.   This  is  a  question 
which  can  only  be  answered  by  the  elective  of f iceholder ~who 
makes  the  expenditure. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-64 


June  11,  1975 


Mr.  Marvin  E.  Cardoza,  President 

The  Police  Cor.-unission 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Attention:   V^illie  E.  Frazier,  Secretary 

Subject:   Issuance  of  Limousine  Permits  to 
Airportransit  of  California 

Dear  President  Cardoza: 

This  is  in  response  to  your  inquiry  as  to  whether  the 
Police  Conunission  can  issue  four  limousine  permits  to  Airpor- 
transit of  California  originally  applied  for  by  Barrett 
Transportation  Inc.  in  the  year  196  9. 

According  to  the  facts  in  your  letter,  on  November  24, 
1969,  the  Police  Commission  established  that  public  convenience 
and  necessity  required  the  operation  of  addiLional  limousine 
permits  of  wliicli  four  v;cre  to  be  issued  to  Barrett  Transporta- 
tion Inc.   However,  these  permits  were  never  claimed  by  Barrett 
and  on  December  8,  197  0,  the  Police  Conimission  was  advised  by 
the  Permit  Bureau  that  Barrett  Transportation  Inc.  had  not 
picked  up  the  permits  and  had  indicated  to  them  that  they  were 
no  longer  interested  in  the  permits.   The  Police  Commission 
thereupon  senL  letters  to  Barrett  Transportation  Inc.  request- 
ing that  ic  iiotify  the  Coramission  if  they  had  any  further 
interest  in  the  permits  but  they  failed  to  receive  a  response . 

It  further  appears  from  the  statements  in  your  letter 
that  Airportransit  of  California  purchased  Barrett  Transporta- 
tion Inc.  in  1969  and  continued  for  a  period  to  use  the  name. 
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Barretb  Transportation  Inc.,  under  the  terms  of  the  sales 
agreement  and  then  changed  the  operational  name  to 
Airporter  when  the  sale  had  been  concluded. 

Under  the  provisions  of  Section  1079  of  the  Police 
Code,  permits  for  motor  vehicles  for  hire  may  be  transferred 
with  the  consent  of  the  Police  Coirtraission  after  a  written 
application  has  been  filed  with  the  Commission  but  here, 
under  the  facts  stated  by  you,  the  permits  had  never  bGen 
issued  to  Barrett  Transportation  Inc.  and  had  never  become 
operative  and  subject  to  transfer  under  this  section,  and  it 
does  not  appeal:  that  any  attempt  was  ever  made  by  Barrett 
Transportation  Inc.  to  have  the  permits  issued  to  it  so  that 
tliey  could  be  transferred  to  Airportransit  of  California. 
Accordingly,  the  provisions  of  Section  1079  are  not  appli- 
cable in  this  situation. 

As  the  permits  were  never  claimed  by,  or  issued  to, 
Barrett  Transportation  Inc.  and  were  actually  rejected  by 
that  company,  if  they  ever  served  any  function  at  all  they  are 
now  functus  officio  and  have  no  force  and  effect  and  the 
Police  ConuTiission  is  without  pov/er  to  issue  these  same  permits 
to  Airportransit  of  California.   The  issuance  of  these  per- 
mits, applied  for  by  Barrett  Transportation  Inc.,  to  Airpor- 
transit of  California,  an  entirely  separate  entity,  would  be 
violative  of  the  provisions  of  Section  1077  of  the  Police  Code 
which  states  that  "Any  applicant  for  a  license  or  permit  to 
operate  a  motor  vehicle  for  hire  shall  make  proper  application 
to  the  Police  Conmiission  for  its  declaration  of  public  con- 
venience and  necessity,  ..."  and  of  Section  1073  which 
provides  that  "If  the  Police  Commission  finds  froni  its  investi- 
gation and  hearing  that  public  convenience  and  necessity 
justify  the  operation  of  a  motor  vehicle  or  miotor  vehicles  for 
which  licenses  or  permits  are  requested,  ...  it  shall  there- 
upon issue  to  said  applicant  a  certificate  of  public  conve- 
nience and  necessity  and  the  Police  Department  of  the  City  and 
County  of  San  Francisco  shall  thereupon  issue  to  said  applicant 
a  license  or  permit,  or  licenses  or  permits,  for  the  operation 
of  such  vehicle  or  vehicles.  ■.  .  ." 

You  are  accordingly  advised  that  it  v^ill  be  necessary 
that  Airportransit  of  California  file  an  application  with  the 
Police  Commission  for  its  declaration  of  public  convenience 
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and  necessity  for  the  operation  of  the  motor  vehicles,  and 
that  all  the  requirements  set  forth  in  Sections  1075  -  1081 
of  the  Police  Code  be  observed  in  the  consideration  of  the 
application  and  the  issuance  of  the  permits. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.    75-65 


J\me  12,   1975 


Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

Hall  of  Justice 

£50  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Perraits  for  Use  of  Sound  Araplifying 
Equipnient  on  Properties  under 
Jurisdiction  of  Recreation  and  Park 
CoitUTiiission 

Dear  Chief  Scott; 

This  letter  is  in  response  to  your  inquiry  as  to  the 
legality  of  the  Recreation  and  Pari:  Con-unission  authorizing 
sound  amplifying  permits  in  conjunction  with  authorizing 
permits  for  the  use  of  park  facilities. 

The  Board  of  Supervisors  in  the  exercise  of  the 
police  power  of  the  City  and  County  of  San  Francisco  has 
vested  the  pov;er  and  authority  to  issue  permits  for  the  use 
of  sound  amplifying  equipment  in  parks,  as  v/ell  as  ocher 
properties  in  the  City  and  County  of  San  Francisco,  in  the 
Chief  of  Polii-e.   (See  Sees.  43  -  50  of  the  Police  Code.) 
This  power  and  authority  vested  in  the  Chief  of  Police  by 
ordinance  cannot  be  delegated  to  another  department  of  the 
City  and  County.   (McQuillin,  ■  Municipal  Corporations,  Vol.  '. 
p.  84  3  et  scq.) 

You  are  accordingly  advised  that  under  the  existing 
provisions  of  the  Police  Code,  the  Chief  of  Police  must 
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continue  to  act  on  permits  for  the  use  of  sound  cmplirymg 
cquiniTicnt  on  nropcrties  under  the  jurisdiction  ot  .he 
Recreation  and  pLrk  Commission.   The  relevant  Provisions  o. 
the  Police  Code  can,  of  course,  be  amended  so  as  to  vest 
such  authority  in  the  Recreation  and  ParK  Commission  rather 
than  in  the  Chief  of  Police. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
',  City  Attorney 
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June  12,  1975 


Supervisor  Qunnt-i.n  L.  Kopp 
Board  of  Supervisors 
235  City  Uall 
San  Francisco,  CA  94102 

Subject:   Conflict  of  Interest  -  Police  Officer  - 
Contract  with  Redevelopment  Agency 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  concerning  the  possible 
conflict  of  interest  of  a  police  officer,  a  partner  in  a  security 
service  whose  partnership  has  a  contract  with  the  RodevelopiTient 
Agency  to  provide  security  services  in  redevelopment  areas. 

Charter  Section  8.105(a),  in  pertinent  part,  provides: 

"No  .  .  .  employee  of  the  city  and  county, 
shall  be  or  become,  directly  o^*  indirectly,  in- 
terested in,  or  in  the  performance  of,  any 
contract,  work  or  business,  .  .  .  consideration 
of  or  which  is  payable  from  the  treasury;  .  .  . 
nor  shall  any  person  .  .  .  elected  o->-  appointed, 
acquire  an  interest  in  any  contract  with,  or 
work  done  for,  the  city  and  county,  or  any  de- 
partment or  officer  thereof,  .  .  .  and  any  such 
contract  or  transaction  in  which  there  shall  be 
an  interest  shall  be  null  and  void;  ..." 

That  porf'on  of  subdivision  (a)  set  fo"tn  above  is  cuali- 
fied  by  subdivision  ( j )  of  Section  8.105  which  provides  that  an 
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employee  shall  not  be  deemed  interested  in  a  contract  vjitbin  the 


meaning  of  Section  S.105: 


".  .  .  unless  such  contract,  x<'ork,  business 
or  sale  is  awarded,  entered  into,  or  authorized 
by  him  in  his  capacity  as  an  .  .  .  employee,  or 
by  an  .  .  .  employee  under  his  supervision  and 
control,  . 


h 


From  the  circumstances  related  in  your  letter  it  seems  clear 
that  the  police  officer  is  not  in  a  position  to  effect  the  avjard  of 
the  contract  to  his  partnership  and,  further,  there  is  nothing  to 
suggest  the  use  of  any  undue  influence  to  effect  the  award  of  the 
contract. 

In  light  of  the  above,  it  is  concluded  that  the  police  of- 
ficer here  is  not  "interested"  in  the  contract  as  provided  by 
subdivision  (a)  of  Section  8.105. 

Moreover,  Section  8.105(a)  applies  only  to  contracts  with 
the  City  and  County  of  San  Francisco,  and  the  Redevelopment  Agency 
is  a  state  agency  and  not  a  department  of  the  City  and  County  of 
San  Francisco.   (See  Fellom  v.  The  Redevelopment  Agenc_^,  157  Cal. 
App.  2d  243,  247-248.7  Consequently,  S'ecti'on  STTOS'(F)  cannot  be 
construed  as  applying  to  contracts  vjith  the  Redevelopment  Agency. 

IIov7ever,  subdivision  (g)  of  Section  8.105  recites  another 
ground  for  a  possible  disqualification  from  contracting  wii  " 
Redevelopment  Agency.   This  paragraph  provides: 

"The  civil  service  commission  with  '-espect  to 
officers  and  employees  whose  positions  are  subject 
to  the  civil  service  provisions  of  the  charter 
other  than  officers  and  m.embers  of  the  fire  and 
police  departments,  the  fire  commission  with  re- 
spect to  officers  and  members  of  the  fire  depart- 
m.cnt  and  the  police  commission  with  respect  to 
officers  and  members  of  the  police  department, 
are  each  empowered  to  prescribe  and  enforce  such 
reasonable  rules  and  regulations  as  each  commis- 
sion deems  necess'-ry  to  effectuate  the  purposes 
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and  intent  of  this  section.   Such  rules  nnd  regu- 
lations may  provide  for  restrictions  against 
activities,  employments  and  enterprises  other 
than  those  described  o'*-  menti-oned  herein  when 
such  restrictions  are  found  necessary  for  the 
preservation  of  the  honor  or  efficiency  of  the 
city  and  county  civil  service  or  for  the  protec- 
tion of  t  'e  best  interests  of  the  city  and  county 
service  in  any  respect." 

The  Police  Commission,  V7hile  not  specifically  restricting 
"activities,  employments  and  enterprises"  available  to  members 
of  the  Police  Department,  has  adopted  Rule  2.29  of  the  Rules  and 
Procedures  of  the  Police  Department  which  prohibits  members  of 
the  department  from  engaging  in  any  other  tjusiness  or  calling 
X'^ithout  prior  written  permission  of  the  Chief  of  Police  and  re- 
quires an  application  for  permission  to  engage  in  secondary 
employment  at  least  ten  (10)  days  prior  to  the  beginning  date 
of  such  employment. 

If  the  police  officer  involved  herein  has  applied  to  and 
received  permission  from  the  Chief  of  Police  to  enter  into  the 
business  of  providing  security  services  while  off  watch  or  duty, 
there  would  bo  no  violation  of  Section  8.103.   Of  course,  if  no 
permission  has  been  requested  and  obtained  from  the  Chief  of 
Police,  the  opposite  would  be  true. 


You  are  so  advised. 


Very  truly  yours. 


THOMAS    M.    O'CONNOR 
City  Attorney 
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Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Military  Leaves  to  Police  Personnel 

Dear  Chief  Scott: 

This  is  in  response  to  your  recent  request  for  an 
opinion  of  this  office  as  to  the  requirements  of  the  Police 
Department  to  grant  military  leaves  to  its  members. 

Your  request  is  based  upon  recent  amendments  to  cer- 
tain sections  of  the  Military  and  Veterans  Code  of  the 
State  of  California  which  govern  temporary  military  leaves 
of  absence  to  public  employees  and  the  rights  of  public 
employees  to  their  compensation  while  on  an  authorized  mili- 
tary leave  of  absence. 

Prior  to  the  amendment,  members  of  the  reserve  forces 
who  were  required  and  ordered  to  attend  weekend  drills  v;ere 
entitled  to  a  temporary  military  leave  of  absence  pursuant 
to  Section  395  of  the  Military  and  Veterans  Code  and  having 
been  granted  sucli  leave  were  entitled  to  their  compensation 
from  the  City  pursuant  to  the  provisions  of  Section  395.01 
of  the  Military  and  Veterans  Code.   (See  Attorney  General's 
Opinion  No.  69-174,  dated  March  3,  1970  and  City  Attorney's 
Opinion  74-4  3,  dated  May  3,  1974.)   These  loaves  were  based 
upon  the  language  in  Sectioa  395  (supra)  which  stated  in  part 
as  follov/s: 
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"Any  public  employee  who  is  a  niomber  of 
the  reserve  corps  of  the  armed  forces  of  the 
United  States  or  of  the  National  Guaj?d  or  the 
Naval  Militia  shall  be  entitled  to  a  temporary 
military  leave  of  absence  while  engaged  in 
military  duty  ordered  for  purposes  of  military 
training,  drills,  encampment,  naval  cruises, 
special  exercises  or  like  activity  as  such 
member  providing  that  the  period  of  ordered 
duty  does  not  exceed  180  calendar  days  including 
time  involved  in  going  to  and  returning  from 
such  duty."   (emphasis  added). 

Section  3  89  of  the  Military  and  Veterans  Code  defined 
"temporary  military  leave  of  absence"  as  follows: 

"(a)  As  used  in  this  chapter,  'temporary 
military  leave  of  absence'  means  a  leave  of 
absence  from  public  employment  to  engage  in 
ordered  military  duty  for  a  period  which  by 
the  order  is  not  to  exceed  130  calendar  days 
including  travel  time  for  purposes  of  military 
training,  drills,  encampment,  naval  cruises, 
special  exercises  or  like  activity  as  a  member 
of  the  reserve  corps  or  force  of  the  armed 
forces  of  the  United  States,  or  the  National 
Guard,  or  the  Naval  Militia."   (emphasis  added). 

Section  39  5.01  of  the  Military  and  Veterans  Code  pro- 
vides in  substance  that  any  public  employee  v/ho  is  on 
temporary  military  leave  of  absence  and  who  has  been  in  the 
service  of  the  public  agency  for  one  year  is  entitled  to  receive 
his  salary  or  compensation  for  the  first  30  days  of  the  absence 
in  each  fiscal  year. 

Under  these  sections  where  a  public  employee  v/as 
required  to  be  on  duty  with  the  City  on  Saturday  and  Sunday 
and  he  was  ordered  to  report  for  a  weekend  drill  on  those  two 
days,  he  was  entitled  to  a  temporary  military  leave  of  absence 
and  receive  his  salary  or  compensation  from  the  City. 

The  Stace  Legislature  has  amended  Section  395  and  Sec- 
tion 389  of  the  Military  and  Veterans  Code  so  that  portion  of 
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Section  3  95  now  reads  in  part  as  follows: 

"Any  public  employee  who  is  a  r.iombcr  of 
the  reserve  corps  of  the  armed  forces  of  the 
United  States  or  of  the  National  Guard  or  the 
Naval  Militia  shall  be  entitled  to  a  temporary 
military  leave  of  absence  while  engaged  in 
military  duty  ordered  for  purposes  of  active 
military  training,  encampment,  naval  cruises, 
special  exercises  or  like  activity  as  such 
member,  providing  that  the  period  of  ordered 
duty  does  not  exceed  180  calendar  days,  includ- 
ing time  involved  in  going  to  and  returning 
from  such  duty,  and  providing  that  military 
leave  _of_  absence  is  not  authorized  for  periods 
of  inactive  military  duty."   (emphasis  added). 

Section  389  now  defines  "temporary  military  leave  of 
absence"  as  follows: 

"(a)  As  used  in  this  chapter,  'temporary 
military  leave  of  absence'  means  a  leave  of 
absence  from  public  employment  to  engage  in 
ordered  military  duty  for  a  period  which  by 
the  order  is  not  to  exceed  18  0  calendar  days 
including  travel  time  for  purposes  of  active 
military  training,  encampment,  naval  cruises, 
special  exercises  or  like  activity  as  a  men±ier 
of  the  reserve  corps  or  force  of  the  armed 
forces  of  the  United  States,  or  the  National 
Guard,  or  the  Naval  Militia."   (emphasis  added). 

Attorney  General's  Opinion  No.  69-174,  dated  March  3, 
1970,  concluded  that  the  use  of  the  word  "drills"  in  both 
Sections  3  89  and  395  (supra)  as  they  formerly  read  entitled 
a  public  employee  to  a  temporary  military  leave  of  absence 
for  weekend  drills  and  was  entitled  to  his  regular  compensa- 
tion. 

As  set  forth  herein,  the  amendment?  to  Sections  389  and 
395  (supra)  have  deleted  the  word  "drills,"  have  added  the 
word  "active"  to  the  phrase'' "military  training"  and  provided 
that  a  military  leave  of  absence  is  not  authorized  for  periods 
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of  inactive  military  duty.   The  conclusion  is  apparent  that 
the  legislature  intended  to  exclude  weekend  drills  from  the 
activities  for  which  a  public  employee  is  entitled  to  a 
military  leave  and  not  being  entitled  to  such  leave  he  is, 
of  course,  not  entitled  to  compensation. 

In  answer  to  your  general  question,  it  is  my  opinion 
that  the  personnel  of  your  department  are  entitled  to  a 
temporary  military  leave  of  absence  when  ordered  to  encamp- 
ment, naval  cruises,  special  exercises  or  like  activity  and 
when  absent  they  are  entitled  to  be  compensated  in  accord- 
ance with  Section  395.01  of  the  Military  and  Veterans  Code 
and  thaL  they  are  no  longer  entitled  to  a  temporary  military 
leave  of  absence  for  weekend  drills. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Gilbert  H.  Borraian 
Actinc  Clerk  of  the  Board 
235  Cit-  Hall 
San  Francisco,  California 

Subject:   Health  and  'welfare  Trust  Fund 

Allocations  for  Konocti  Facilities  - 
Vraotiicr  Certain  Amounts  arc  Payable 
to  City  Plumbers  Under  Section  S.^'rOB 

Dear  I-'.r.  Boreman: 

ThJs  is  in  resoonse  to  your  request  for  an  opinion 
on  the  le^;alitv  of  paying  health  and  v^elfare  benefits  under 
the  Plumbers  collective  barsaining  ar,rec:iicnt  v;hcn  a  portion 
is  used  for  the  construction  and  maintenance  of  tne  union  s 
facility  at  Konocti  Harbor,  at  Clear  Lake,  California. 

Tills  office  has  revicv;ed  a  brcakdovjn  furnished  by 
C'vil  Service  Commission  personnel  for  fiscal  year  197^-73. 
IVern  has  been  allocated  ^1.57  per  hour  for  the  Health  and 
;:p]farc  Trust  fund,  of  which  96^  per  hour  is  al].ocated  for 
premium  expense  for  health  care  and  ol/  per  hour  for  the 
fc-'Cilltics  at  Xonocti  as  follows:   ojiiortisation  cos  bs  for 
buildinr:-  and  facilities;  50^;  Childrcns '  camp,  7/;  Lakesiue 
Haven,  n^i. 

Thi-.;  office  has  also  reviev.'cd  the  a::;recmcnt  frr  the 
Health  and  VJclfare  Trust  Fund  v/hich  v.-as  entered  into  bctv;cen 
t'no  Plumb In^--  Contractor's  Association  and  the  union.   Tao 
c-i^'inol  trust  a-rcenicnt  v.-iii  executed  on  February  9,  19^o,  and 
had 'the  sole  purpose  of  proVidinc  medical  and  hospital  insurance 
to  employees  and  their  dependents. 
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rr» 


iTiC   pliiUubinr^  contra-ctorG   and  union  aaopted   a  reso- 
lution on  July   Ij    19^3^    that   a  portion  of  tJic   contribution   to 
ic  Ilcaltii  one   V.'elfare   Trust  Fund    (22-l/2>i   per  hour)   would  be 


allocated   to 


the 


faciliticG  and  to  pay  off  oblij;';c.u 
Fund  which  v;ere  borrov/ed  for  the 


construction  and  raainter.apcc  of  the  Konocti 


ions  duo  "^lie  ConvaleGccnt 
construction  of  such  facilities. 


In  accordance  v;ith  triis  resolution,  t'ne  agreement  v/as 
av.cnded  in  19^3  to  provide  that  to  the  extent  not  necessary  to 
main'oain  the  existing  level  of  raodical  and  hospital  insurance, 
the  Trustees  could  allocate  ar.iounts  in  the  trust  fund  to  pi-o- 
vido  "employees  with  recreational,  convalescent  and  elderly 
housing  facilities."   (Art.  XI,  amended  July  1,  I963. )   The 
Trustees  v;erc  expressly  authorized  by  this  araendment  to  use 
such  monies  to  supplement  the  mionies  in  the  Convalescent  Fund 
for  the  purpose  of  constructing  and  maintaining  the  facilities 
at  Konocti  Harbor.   The  Trustees  wore  also  given  the  power  to 
borrov;  money  from  other  trust  funds  or  otherwise  fo3'  construction 
of  convalescent,  retirement  or  recreational  facilities  for  eir.ploy- 
ees . 


In  196^^  the  Ileal th  and  Welfare  Trust  v^as  again  amended 
to  allocate  an  additional  money  amount  (2/  per  hour)  to  provide 
elderly  housing  facilities.   The  Trustees  were  also  authorized 
to  supplei.ient  the  monies  in  the  Convalescent  Fund  for  the  purpose 
of  financing  the  construction  or  m.aintenance  of  those  facilities. 


In  1966  the  trust  was  further  amended  to  provide  that 
notwithstanding  any  other  provision  of  tlie  trust  agreement,  any 
monies  in  th.c  fund  which  are  not  necessary  to  provide  healtli  and 

lall  be  re- 

;aid  iVionies 
the  purposes 


welfare  benefits  (medical  and  hospital  insurance)  shj 
garded  as  contributions  to  the  Convalescent  Fund  and 
shall  be  tro,nsmittcd  to  that  Convalescent  Trust  for 
of  said  trust.   (Art.  IX,  amended  Kov.  I6,  I966. ) 


The  last  amendment  to  the  Health  ;-.nd  Welfare  Trust  was 
miade  in  1972.   The  amendment  recognized  that  contributions  to  fne 
trust  were  in  excess  of  the  a;aounts  necessary  to  maintain  prcmiu;i;s 
for  medical  and  hospital  insurance  and  it  aut'norized  the  Trustees 
to  continue  to  transmit  excess  funds  to  the  Convalescent  Trust 
Fund  for  the  purposes  of  that  trust.   This  amendment  also  gave  tiie 
Trustees  power  to  pledge  that  portion  of  the  monies  in  tlie  Health 
and  "i'/elfare  Trust  vjhich  is  transmitted  to  the  Convalescent  Trust 
for  "the  consti'uction,  maintenance  and  operation,  and  fino.ncing 
thereof,  of  facilities  at  Konocti,  Clear  Lake,  California;"  and 
no  employer,  trustee  or  member  of..the  union  shall  incur  any  persona 
liability  by  reason  of  this  grant  of  authority. 
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It  Ghoulcl  be  noted  that  the  Convalescent  Fund  is  a 
separate  trust  to  which  private  employ ers  contrilDutc,  which 
amount  has  not  been  certified  by  the  Civil  Service  CoMnission 
as  a  part  of  the  "rate  of  pay."  ^ 

The  Question  is  presented  as  to  whether  the  entire 
health  and  welfare  contribution  constitutes  a  part  of  the  'rate 
.of  pay"  to  which  City  plurabers  are  entitled  under  Section  oJ\-Q3 
of. the  Charter. 

Section  Q.hOZ   of  the  Charter  requires  the  City  to  pa.y 
its  craft  eraoloyees  the  same  rate  of  pay  as  that  received  by 
theJr  counterparts  in  private  industry.   The  intent  of  Section 
8.403  is  to  r,ive  City  employees  the  same  take-home  pay  received 
by  private  employees  in  the  same  industry.   (Adorns  v.  Wolff, 
84  C.A,2d  ^r35.)   The  same  take-home  pay  docs  not  mean  the  amount 
of  money  the  emoloyee  takes  home  on  pay  day,  but  rather,  the 
amount  the  emnloyees  are  entitled  to  receive  from  their  employers 
before  deductions.   (Shechan  v.  City  and  County  of  Son  Francisco, 
124  C.A.2d  769.) 

^^  ii2£ji^^  ^-  City  gi-nd  County_  of  San  Francisco,  I68  C.A.2d 
570,  the  courTTTeTcntiiat  the  aiaount  parcPlJ'y""".  pVivate  employer 
into  a  trust  fund  to  purchase  health  and  v/elfare  plans  and  insur- 
ance policies  for  private  employees  and  dependents  constituted  a 
part  of  the  employees' "rate  of  pay."   In  that  case.  City  employees 
of  the  same  craft  had  amounts  deducted  from  their  salaries  for  the 
City  health  service.   The  court  held  that  the  City  eir.ployees  were 
entitled,  as  a  part  of  their- rate  of  po,y,  to  the  same  health  pro- 
tection afforded  private  employees.   Thus,  the  City  employees  were 
entitled  to  the  m.oney  equivalent  of  the  protection  received  by 
private  employees  under  their  policies  adjusted  upward  or  dovniwara 
to  compensate  for  the  difference  in  cost  of  like  health  protection 
in  the  tv:o  systems. 

Since  the  amendr^ent  to  Section  8.428  of  the  Chartcr^in 
.1972,  tlie  City  does  not  contribute  any  amounts  to  the  Health  S«^rvicc 
System  for  emnloyees  whose  salary  is  set  under  Section  8.403  of  tne 
Charter  and  v;hose  com.pensation  includes  an  additional  amount  J  or 
health  and  welfare  benefits.   (§8.423,  Charter.)   In  those  lnsi:ances 
City  craft  employees  must  purchase  their  own  health  and  medical  _ 
plans  because  their  compensation  includes  payment  for  that  benefit. 

In  the  subject  matter.  City  pluiiibers  are  entitled  under 
the  Ma-'^tin  case  to  that  portion  of  the  health  and  welfare  trust 
fund  v;hicn  is  allocated  for  the  payrr.ont  of  miedical  and  hospital 
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insurance  prorniuniG  {^\ji   per  hour  for  fi.Gcal  year  197''-l--75)  less 
the  offset  for  the  City's  six-month  death  benefit. 

The  question  remains  v;hether  that  rrortion  of  the  health 
and  vrelfare  contribution  (61^2^  per  hour  for  fiscal  year  197^-75) 
which  is  remitted  to  the  Convalescent  Fund  for  the  construction 
and  maintenance  of  the  Konocti  facilities  is  part  of  the  plumbers' 
"rate  of  pay." 

It  is  my  T-understanding  that  the  Konocti  facilities  are 
recreation  and  resort  facilities  and  arc  open  to  the  public j  but 
that  union  members  I'.'orkinG  for  private  employers  are  entitled  to 
use  the  facilities  on  a  preferred  basis  and  at  reduced  rates;  and 
that  there  are  a  limited  number  of  accotm-nodations  available  to 
retired  union  members  on  a  perraanent  basis.   City  plui^ibers  have 
received  the  dollar  amount  of  the  Konocti  contribution  in  lieu  of 
the  "benefit"  of  the  use  of  the  Konocti  facilities  at  the  reduced 
rate. 

The  first  legal  question  to  be  determined  is  under  vihat 
circiomstances  a  paym.ent  to  a  union  trust  fund  by  private  m.embers 
under  collective  barcaininr^  agreements  can  be  considered  as  part 
of  a  "rate  of  pay"  for  group  and  craft  emioloyees  under  Charter 
Section  8.403.   As  a  general  proposition,  the  courts  have  viev/ed 
trust  fund  paymicnts  as  "v.'ages"  vj-hen  it  can  be  shov.TL  that  although 
payments  may  not  be  received  by  each  cm.ployee  by  virtue  of  the  pay- 
ment, there  Is  a  fund  created  v/hich  even  through  the  exercise  of  the 
right  mo.y  depend  upon  the  happening  of  a  contingency  the  employee 
has  a  right  to  the  contribution  made  upon  his  behalf.   See: 
United  States  v.  F.m.baGsy  Kcsta\;rant,  Inc.,  359  U.S.  29  (1959); 
I]oara  otn^Te ethical  Industry  v.  UnTfeTi  Stater,,  391  U.S.  22^1  {\Zp'i\)\ 
TriTl.ii.cycr  v.  Sou!:"Tiern  C^xTif.  Pioe  Trade's  I'l-its !:  Fund ,  3OI  F.2d  768 
(19b2,  9th  Cir.Ti  Dunlop  v.  Tremaync,  52  C.2d  427  (19q5). 

The  Trust  Agrecm.ent  provides  that  t'ne  paym.cnt  be  made  to 
the  Trustees  w.-\o    "are  authorized  to  use  said  m.onies  to  supplement 
the  monies  in  the  U.  A.  Local  38  COIWALESCEriT  FUriD  for  the  purpose 
of  construction  and  or  miaintaining  such  facilities  at  Konocti 
Harbor  ..."   (Art.  KI,  Amendment  to  Kealth  and  Vielfare  Trust 
Agreement  dated  July  1,  I963.)   The  Trustees  have  discretion  to  use 
the  trust  funds  and  there  is  no  provision  that  the  funds  can  be 
returned  to  the  individual  er^loyee  or  that  such  funds  are  credited 
to  the  individual  em.ployee. 
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Tho   o;'-inloyec3   are   ,n;iven  a  bcnefifc   n.n  the   nature   of 
uninr,   "recreational,    convalescent,    and    elderly  houcin,^,  facili- 
ties"'   (Art.    XI,    TruGt  Agreement   an   aiv.enclecl,    July   1,    1063),    "but 
they  have  no    rir;ht   to   clairi  any  monetary  anoTTatn  i/hich  have 
been   contributed   on   tlieir  "behalf.      The  benefit   of  medical   and 
hospital   insiirance   is   direct  and   tangible.      The   "benefit"  to   each 
o^nployee   in  the  use   of   facilities   at  Konocti  appears   to  be   a  non- 
I'-iOnetary   frinr:;e  benefit. 

The    second   le,^al   question  presented    is   v;hether  payments 
to  a  ileal  th   and  v/elfare  trust    (in  addition  to  pay;Tients   for  niedical 
and  iiospital   insurance)    can  be   considered    a  part   of    the   ra,te   of 
pay   for  City   eM.ployees  under   Section   8.403.      In   the   first  place, 
the   fact  that  a  particular  trust   fund  is   labeled   "health  and  v;el- 
farc    trust"    does   not  preclude    inquiry   into   the    circumstances 
■".'jhether,    in   fact,    the   purposes   for  V7hich    the   fund   is  vised   con- 
stitute  a  proper   c3.assif ication.      I  have   advised    the   j3oard   oT 
Supervisors   in   Letter   Opinion  IIo.    73-l63;»    of  Dccc;;.ber   7,    1973> 
that   in   ■-'?!  opinion    the   City   should   reviev;  collective   bargain in,-^ 
a:j;ree'P.ents    sub:ritt.ed   to   it   to   deteiT.iine   if  any   fringe   contrib\i- 
tion   is   a  ti'ue   ::ieasure   of   a  benefit   it   represents.      Thojxfore,    it 
ir.ust  be   deter;riined  v:hether  the   Trust  Agreement   concerning   contri- 
bution  to  the   /lonocti  facilities   constitutes,    in  fact,    a  health 
and  v;elfare  benefit. 

The   decision   in  Kroger   Co.    v.    lilacs je,    225  Fed. Sup.    300 
(196^1)    o.nd  riassie   v.    Xroger-  Co.  ,    3?l 5~Fe'cT. 2T^5    (I965),    8th   Cir.  ) 
ai-e   in  point.      The   f'ed~cral   courts   in   tliose   decisions  held   tliat 
tlie   expenditure   of   a   substantial   a:r.oi.mt   of   trust   funds   and   the 
purchase   and   dc^'-elopment   of   recreational   land  by  union    trustees, 
together  with   its    availability   to  persons   and   [groups  having  no 
connection   with    the  union,    v;as    for   a  purely    recreational  purpose 
£:.nd  not   for  !.-,odlcal   ot-  hospital   care  purposes  v/hich  v/ere  allov/ed 
under    the   opnlicable   statute    (29  U.S.'c.    :;cction   IS6).      The   court 
recog,)iized    i-,]iat    l;]iere  may  be   a  particular   fo.cility  vn.th   recre- 
ational  atti-ibutns   v;Via.ch  has   a   direct   relationship    to  medical 
care,    but   that   t'ne   facts   of  that   case   did  not   disclose   any. 

In   conclusion,    it   is  rr.y   opinion   that    thi-^  medical   and 
hospital    irusurance  payments    constitute   <a  part   of   the    "ra.te   of 
pay"    for  City  pluii^bers  under  the   court's   decision  in   the  .'Martin 
case. 


Mr.  Gilbert  II.  Dorcnian         6  June  iG,    I975 

It  ic  r.iy  further  oplnicn  tliat  the  portion  of  the  trust 
pa^y-ment  allocai;,fHl  to  construction  and  maintenance  of  the  Ivonocti 
facilitiCG  at  Clear  Lake,  California,  is  UGcrl  solely  for  recre- 
ational^^purposcG  and  therefore  should  not  be  considered  as  oart 
of  the  "rate  of  pay"  under  Section  8.403  of  the  Charter, 

Very  truly  yours. 


thg:-j\g  m.  o'coijiior 

City  Attorney 


Letter  Opinion  No.  75-69 


June  16,  1975 


Mr.  Richard  A.  Bobier 

Chief  Counsel 

San  Francisco  Port  Comraission 

Ferry  Building 

San  Francisco,  California  9^111 

Subject:   Deletion  of  Harbor  Police  Positions  from  Port 
Commission  Budget 

Dear  Mr.  Bobier: 

By  your  letter  dated  June  11,  1975,  you  have  requested, 
on  behalf  of  the  Port  Commission,  an  opinion  as  to  the  situ- 
ation which  would  prevail  in  the  event  that  the  previously 
deleted  positions  of  Harbor  Policeman  are  not  restored  to  the 
Port  Commission  bud^^,ot  and  the  persons  holding  those  positions 
refuse  to  exercise  "status  rights"  to  the  position  of  Deputy 
Sheriff. 

As  I  noted  in  an  opinion  dated  May  13,  1975,  addressed 
to  the  Acting  ClcrW   of  the  Board  of  Supervisors,  ".  .  .it 
clearly  was  not  the  intent  of  the  [Burton]  Act  that  certain 
positions  could  not  be  eliminated  at  such  time^^as  it  was 
determined  that  they  were  no  longer  necessary.    I  concluded, 
therefore,  that  the  positions  of  Harbor  Policeman  could  be 
deleted  from  the  Port  Commission  at  such  time  as  was  determined 
that  they  were  no  longer  necessary.   Ac  you  are  aware,  the 
positions  of  Harbor  Policeman  have  been  deleted  from  tne  Port 
Commission  budget.   You  have  indicated  to  me  that  a  request 
for  supplemental  appropriation  to  restore  said  positions  nas 
been  rejected  by  tiie  Mayor.  ^ 

The  situation  at  present  is,  therefore,  no  different 
from  that  which  existed  on  May  13,  1975.   Likewise,  my  opinion 
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is  unchanced--"the  net  effect  of  the  budgetary  process  at  its 
present  stage  is  that  the  positions  of  Harbor  Policeman  will 
cease  to  exist  as  of  the  close  of  the  current  fiscal  year  and 
the  persons  occupylnp;  those  positions  will  no-longer  be  able 
to  be  employed  in  those  positions  thereafter." 

Since  my  earlier  opinion,  the  Civil  Service  Commission 
has  pranted  the  persons  holding  the  positions  of  Harbor  Police- 
man "status  rights"  to  the  position  of  Deputy  Sheriff  effective 
July  1,  1975.   You  also  inquire  as  to  the  employment  status 
of  these  persons  if  they  refuse  to  exercise  such  "status  rif^hts." 
The  exercise  of  "status  rights"  is  entirely  voluntary  on  the 
part  of  the  person  granted  such  "status  rights."   In  the  present 
case,  any  person  refusing  to  exercise  his  ^'status  rights"  to 
the  position  of  Deputy  Sheriff  would,  as  I  have  indicated 
previously,  cease  to  be  employed  by  the  Port  Commission  as 
of  the  close  of  the  current  fiscal  year  because  of  the  deletion 
of  the  Harbor  Policeman  positions  from  the  Port  Commission 
budget. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.   75-70 


Jxine  16,   1975 


Mr.  Gilbert  H.  Boreman 

Acting  Clerk  of  the  Board 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Charter  Section  8.403;  Discretionary 

Powers  of  Board  of  Supervisors  in  Fixing 
Wage  Schedules  Thereunder 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  of  June  3,  1975, 
wherein  you  advise  that  Supervisor  Dianne  Feinstein  has 
requested  an  opinion  as  to  whether  there  are  any  items  in 
the  proposed  salary  standardization  ordinance  for  employees 
subject  to  the  provisions  of  Section  8.403  of  the  Charter 
which  are  discretionary;  i.e.,  which  may  be  deleted  or 
modified  by  the  Board  in  its  consideration  of  said  ordinance. 

The  proposed  salary  standardization  ordinance 
referred  to  in  your  letter  is,  in  effect,  the  certification 
of  the  Civil  Service  Commission  that  the  rates  of  pay  con- 
tained therein  for  various  groups  or  crafts  engaged  in  the 
City  and  County  service  are  the  same  as  the  rates  generally 
prevailing  as  of  April  1,  1975,  for  such  groups  or  crafts 
in  private  employment  in  San  Francisco  pursuant  to  collective 
bargaining  agreements.   Charter  Section  8.403  imposes  a 
mandatory  duty  upon  the  Civil  Service  Commission  to  certify 
said  rates  on  or  before  April  1st  of  each  year  and  also 
imposes  a  mandatory  duty  upon  the  Board  of  Supervisors  to 
fix,  effective  as  of  July  1st  of  each  year,  the  rates  of  pay 

■i 
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of  City  and  County  employees  subject  to  said  section  on  the 
basis  of  the  rates  of  pay  certified  by  the  Civil  Service 
Commission. 

The  items  set  forth  in  the  ordinance-now  being  con- 
sidered by  your  Board  are  the  items  the  Civil  Service 
Commission,  after  review  and  analysis  of  the  various  collec- 
tive bargaining  agreements  related  to  said  ordinance,  has 
found  to  be  included  in,  and  part  of,  the  rates  of  pay 
established  through  such  collective  bargaining  agreements. 
Thus,  the  Civil  Service  Commission  has  determined  that,  in 
its  opinion,  all  of  the  items  included  in  said  ordinance 
are  mandatory  items.   However,  as  pointed  out  in  Letter 
Opinion  No.  72-124,  dated  December  18,  1972,  the  Board  of 
Supervisors,  in  discharging  its  duty  to  fix  the  rates  of  pay 
of  craft  employees  on  the  basis  of  the  rates  of  pay  certified 
by  the  Civil  Service  Commission,  has  the  right  to  satisfy 
itself  that  the  provisions  of  Charter  Section  8.403  are  fully 
complied  with.   (See  also:  Letter  Opinion  No.  73-163,  dated 
December  7,  1973.)   Thus,  the  Board  of  Supervisors  may 
inquire  into  the  mandatory  nature  of  any  item  contained  in 
the  proposed  ordinance  and  if,  based  upon  good  and  sufficient 
evidence,  the  Board  finds  that  such  item  is  not  a  part  of 
the  rate  of  pay,  the  Board  should  delete  such  item.   However, 
in  my  opinion,  the  Board  should  accept  the  determination  of 
the  Civil  Service  Commission  unless  such  determination  is 
found  to  be  wholly  unreasonable,  arbitrary  or  capricious.  ■ 

Very  truly  yours. 


THOriAS    M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.    75-71 


Jiine  18,   1975 


Donald  M.  Scott,  Chief 

Saxi  Francisco  Police  Department 

850  BryaJit  Street 

Sein  Francisco,  California 

Subject:   Pretzel  Cart  Permits 
Your  File  No.  L-I67O 

Dear  Chief  Scott: 

This  is  in  reply  to  your  letter  regarding  the  authority 
of  the  Police  Department  to  issue  a  peddler's  permit  to  an  appli- 
cant who  intends  to  sell  pretzels  on  the  public  streets  utilizing 
carts  approximately  four  feet  high,  two  feet  wide  and  four  feet 
long.  It  is  my  understanding  that  these  wheeled  carts  were  to  he 
moved  about  on  a  daily  basis. 

First  of  all,  it  is  my  opinion  that  such  carts  would  not 
constitute  an  "obstruction"  as  contemplated  by  Section  724  of  the 
Public  Works  Code.   On  its  face.  Section  724  applies  only  to  ob- 
structions or  encroachments  set  up  by  the  ovmer  or  lessee  of  the 
premises  abutting  the  street  or  sidex\ralk  to  be  occupied. 

Secondly,  it  is  my  opinion  that  Section  I.36  of  the  San 
Francisco  Municipal  Code,  Part  III  (hereafter  referred  to  as  SFMC, 
Part  III)  not  only  authorizes,  but  designates  the  Police  Depart- 
ment as  the  department  responsible  for  passing  on  peddler's  per- 
mits.  Since  the  subject  matter  of  your  request  is  pretzels,  the 
Police  Peddler  Permit  would  be  "subject  to  the  approval  of  the 
Health  Department"  (See  §1.36  SFMC,  Part  III). 

Sections  132.1  and  132.5  of  the  SFMC,  Part  III,  set  out 
the  license  fees  for  such  permits.   Directing  your  attention  to 
the  last  two  lines  of  Section  132.1,  specific  mention  is  made  of 
"each  cart  or  vehicle," 

For  the  above  reasons,  it  is  my  opinion  that  it  is  the 
responsibility  of  the  Police  Department  to  accept  and  pass  on 
applications  for  permits  to  sell  pretzels  on  the  public  streets 
utilizing  said  carts. 

Very  truly  yours. 


TH0I4AS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-72 


Jxine  27,   1975 


Mr.    Kevin  Starr 

City  Librarian 

San  Francisco  Public  Library 

Civic  Center 

San  Francisco,  Calif.   9^102 

Subject:  Right  to  Run  for  Board  of  Education 
and  Retain  Position  as  Librarian 

Dear  Mr.  Starr: 

This  is  in  response  to  your  June  23,  1975  letter 
requesting  my  opinion  as  to  whether  you  could  run  for  the 
Board  of  Education  and,  if  elected,  could  you  serve  on  the 
Board  of  Education  while  remaining  City  Librarian? 

Section  8.103  of  the  Charter  provides  as  follows: 

"Any  person  holding  a  salaried  office 
under  the  city  and  county,  whether  by  elec- 
tion or  appointment,  v;ho  shall,  during  his 
term  of  office,  hold  or  retain  any  other 
salaried  office  under  the  government  of  the 
United  States,  or  of  this  state,  or  who 
shall  hold  any  other  salaried  office  con- 
nected ;-/ith  the  government  of  the  city  and 
county,  or  v;ho  shall  become  a  member  of  the 
legislature,  shall  be  deemed  to  have  thereby 
vacated  the  office  held  by  him  xinder  the  city 
and  county." 

As  you  will  note,  this  section  prohibits  a  person 
from  holding  two  salaried  offices  connected  with  the  govern- 
ment of  the  City  and  County  of  San  Francisco  at  the  same  time. 
Section  1.103  of  the  Charter  defines  who  are  officers  of  the 
city  and  county  and  provides  that  the  chief  executive  officer 
under  each  board  or  commission  is  such  an  officer  and  that 
members  of  the  board  of  education  are  officers  of  the  city  and 
county.  You  are,  of  course,  salarie.d  as  City  Librarian  and 


Letter  Opinion  No.  75-72 

iMr.  Kevin  Starr  2  June  27,  I975 

Section  5.100  of  the  Charter  provides  that  the  compensa- 
tion of  memoGrs  of  the  board  of  education  shall  be  $100.00 
per  month.   It  is  recognized  that  this  is  merely  a  nominal 
compensation  but  it  nonetheless  makes  the  office  of  member 
of  the  board  of  education  a  salaried  office  \vithin  the  scope 
of  the  provisions  of  the  prohibition  against  dual  office 
holding  contained  in  Section  8.IO3  of  the  Charter. 

You  are  accordingly  advised  that  v;hile  there  is  no 
Charter  prohibition  against  your  running  for  election  to  the 
Board  of  Education  of  the  City  and  Co'onty  of  San  Francisco, 
if  you  are  successful  in  the  election  and  serve  on  the  Board 
of  Education  you  will,  under  the  provisions  of  Section  8.IO3 
of  the  Charter,  then  automatically  vacate  the  office  held  by 
you  as  City  Librarian  of  the  City  and  County  of  San  Francisco. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-73 


June  30,  1975 


Mr.  Frank  R.  Quinn 

Chief  Deputy  Registrar  of  Voters 

Office  of  the  Registrar  of  Voters 

Room  155,  City  ilall 

San  Francisco,  California  94102 

Subject:   Duty  to  Precinct  Petitions  Filed 

Pursuant  to  Elections  Code  Section  6555 

Dear  Mr.  Quinn: 

This  is  in  response  to  your  recent  letter  in  which 
you  ask  whether  or  not  it  is  the  duty  of  the  candidate  to 
precinct  the  petition  required  by  Elections  Code  Section 
6555. 

Elections  Code  Section  6555  was  enacted  in  1974  to 
provide  a  method  whereby  a  candidate  for  public  office  is ^ 
allov/ed  to  submit  a  petition  containing  signatures  of  regis- 
tered voters  in  lieu  of  a  filing  fee.   There  is  no  requirement 
in  Section  6555  that  the  registered  voter  who  signs  the 
petition  must  affix  his  precinct  thereto  nor  is  there  a  duty 
imposed  upon  the  candidate  to  do  so. 

Section  45  of  the  Elections  Code  specifies  that  the 
signer  of  any  petition  or  paper  must  affix  the  date  of  sign- 
ing and  affix  his  residence,  giving  street  and  number,  but 
does  not  require  that  the  precinct  be  affixed. 

It  is,  therefore,  not  the  duty  of  the  signer  of  the 
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petition  nor  the  candidate  to  affix  the  precinct  of  the 
signers  to  the  petition. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-74 


Jtme  30,  1975 


Mr.  James  VJurm 

Assistant  General  Manager 

Personnel 

City  and  County  of  San  Francisco 

151  City  Hall 

San  Francisco,  CA  94102 

Subject:   Vacation  Rights  of  Person  on  Disability 

Leave  Pursuant  to  Section  8.515  of  Charter 

Dear  Mr.  Wurm: 

The  Civil  Service  Commission  staff  has  referred  to  me  the 
following  questions  posed  by  the  San  Francisco  Fire  Fighters 
Local  798: 

1.  May  a  member  of  the  Fire  Department  be  required  to  waive 
or  other\i;ise  incur  the  loss  of  earned  vacation  rights  by  reason  of 
his  being  on  disability  leave  during  a  ti-me  when  he  would  otherwise 
be  entitled  to  take  vacation? 

2.  Under  the  circumstances  involved,  is  the  postponement 

of  the  vacation  of  a  iv.etr.ber  on  disability  leave  to  a  time  following 
the  termination  of  the  disability,  at  the  discretion  of  the  Depart- 
ment head,  in  conflict  with  Section  3.440  of  the  Charter? 

3.  If  a  conflict  with  Section  8.440  is  held  to  exist,  is 
the  disabled  member  entitled  to  receive  additional  compensation 
equal  to  vacation  pay  allowed  such  /aember? 

The  above  questions  are  apparently  prompted  by  my  letter 
opinion  dated  December  17,  1973,  in  which  I  concluded  that  requir- 
ing a  member  of  the  Fire  Department  to  take  vacation  for  a  period 
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during  v;hich  he  is  otherwise  entitled  to  receive  disability  bene- 
fits under  Section  8.515  of  the  Charter  results  in  that  member's 
contributing  to  his  o\-7n  workers'  compensation  benefits  in  viola- 
tion of  the  Labor  Code.   In  the  case  of  a  member  of  the  Fire 
Department  who  is  on  disability  leave  under  Section'  8.515  and  who 
has  accumulated  the  maximum  30  days  of  vacation,  there  thus  arises 
the  basic  question  of  what  happens  to  the  vacation  which  he  has 
earned  during  the  year  in  which  he  is  on  disability  leave. 

I  will  answer  the  questions  in  the  order  set  forth  above: 

1.   As  I  indicated  in  my  letter  opinion  dated  December  17, 
1973,  vacation  is  earned  simply  by  remaining  in  the  service  of 
the  City  and  County  and  is  credited  based  on  the  length  of  the 
employee's  service.   (See  Charter,  Section  8.440.)   Vacation 
rights  are  part  of  the  compensation  which  an  employee  receives 
for  rendering  service  to  the  City  and  County. 

Section  8.515  of  the  Charter  provides  that  a  member  of  the 
Fire  Department  who  is  incapacitated  for  the  performance  of  his 
duties  by  reason  of  any  bodily  injury  received  in  or  illness  caused 
by  the  perfon^iance  of  his  duty  shall  be  entitled  to  disability  ben- 
efits equal  to  and  in  lieu  of  his  salary,  while  so  incapacitated, 
for  a  period  or  periods  not  to  exceed  twelve  months  in  the  aggre- 
gate with  respect  to  any  one  injury  or  illness.   The  phrase  'shall 
be  entitled"  used  in  Section  8.515  connotes  that,  when  a  member  of 
the  Fire  Department  sustains  injury  under  the  circumstances  de- 
scribed in  that  Section,  he  has  a  right  to  the  disability  benefits 
provided  in  that  Section. 

As  can  be  seen,  when  a  member  of  the  Fire  Department  who  has 
accumulated  the  maximum  amount  of  vacation  allowable  sustains  an 
injury  entitling  him  to  disability  leave  under  Section  8.515  before 
he  has  taken  his  current  year's  vacation,  there  is  a  conflict  be- 
tween his  right  to  remain  on  disability  leave  and  his  right  to 
enjoy  his  earned  vacation.   Section  8.440  of  the  Charter,  which 
imposes  the  30-day  maximum  for  accumulation  of  vacation,  does  not 
take  into  account  the  situation  which  we  are  here  considering. 
Likewise,  Section  8.515  does  not  make  any  provision  for  the  par- 
ticular factual  situation  here  involved. 

Where  a  member  of  the  Fire  Department  has  a  right  to  these 
two  separate  benefits,  that  is,  disability  leave  under  Section 
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3.515  and  earned  vacation  in  excess  of  thirty  days,  the  acceptance 
of  disability  leave  should  not  deprive  him  of  the  vacation  which 
he  would  otherwise  have  been  able  to  enjoy. 

Consequently,  in  specific  reply  to  question.-l,  supra,  it  is 
my  conclusion  that  a  member  may  not  be  required  to  waive  or  other- 
wise incur  the  loss  of  vacation  rights  by  reason  of  his  being  on 
disability  leave  pursuant  to  Section  3.515. 

2.   Section  8.440  provides,  in  subsection  (b)  thereof,  that 

"Employees  may  elect  not  to  take  their  entire  vacation 
in  any  one  year  and  in  such  event  may  accumulate  the 
days  allov;able  and  not  taken  for  use  at  some  future 
time  ..." 

In  the  factual  situation  involved  in  our  discussion,  the  failure  to 
the  employee  to  take  his  vacation  is  involuntary  in  that  he  has 
sustained  an  injury  In  performance  of  duty  which  incapacitates  him 
so  as  to  entitle  him  to  disability  leave  under  Section  8.515 

Subsection  (g)  of  Section  8.440  provides: 

"The  board  of  supervisors  shall  enact  any  and  all 
ordinances  necessary  to  administer,  interpret  and  regu- 
late the  provisions  of  subsections  (a)  through  (f)  of 
this  section." 

Pursuant  to  the  authority  thus  granted  to  it,  the  Board  of  Super- 
visors could  enact  an  ordinance  to  provide  that  vacation  which  cannot 
be  taken  by  a  member  of  the  Fire  Department  because  he  is  on  dis- 
ability leave  pursuant  to  Section  8.515  may  be  taken  at  a  time 
following  the  termination  of  his  disability  leave. 

3.   Subsection  (f)  of  Section  3.440  authorizes  payment  for 
unused  current  annual  vacation  and  accumulated  vacation  when  an 
employee  "ceases  to  be  employed  by  the  city  and  county."  This_ 
specific  provision  v7ould  preclude  payment  for  unused  vacation  in 
any  circumstance  other  than  cessation  of  employment. 

m 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City,  Attorney 


Letter  Opinion  No.  75-75 


June  30,  1975 


Francis  J.  Curry,  M.  D. 
Director  of  Public  Health 
101  Grove  Street 
San  Francisco,  CA  94102 

Re:   Access  to  Birth  and  Death  Indices 

Dear  Dr.  Curry: 

This  is  in  response  to  your  request  Por  our  opinion  on 
the  conditions  your  department  has  imposed  on  access  to  the  Birth 
and  Death  Indices  in  the  possession  of  the  Health  Department. 

It  is  to  be  noted  at  the  outset  that  the  underlying  policy 
set  forth  in  the  California  Administrative  Code,  §  901  is  as 
follows: 

"'^Ol.   Access  to  the  Records  in  the  State  Bureau 
of  Vital  Statistics  and  in  the  Offices  of  Local  Regis- 
trars.  All  records  of  birth,  death  and  marriage  in 
the  State  Bureau  of  Vital  Statistics  and  in  offices 
of  local  registrars  shall  be  ooen  for  examination  bv 
the  public  during  regularly  scheduled  office  hours." 

However,  this  policy  is  qualified  in  several  important 
ways  by  §  902  of  the  Administrative  Code,  which  provides: 

"902.   Conditions  of  Fxaraination  or  Search. 
Authorization  to  examine  or  sf^arch  the  records  in  the 
State  Bureau  of  Vital  Statistics  and  in  offices  of 
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the  local  registrars  must  be  obtcnined  from  the 
registrar  or  deputy  in  charge.   In  order  to 
obtciln  this  authorization,  writtrn  annlicatlon 
shall  he  made  by  the  appU-cant  sj:jvting  the 
information  desired,  purposes  for  ^Thlch  tlTe 
in forma t ion  is  to  be  used  and  the  approximate 
lengtTr~o"f  time  the  records  are  expected  to  be 
used. 

"If  the  ob.iect  of  the  examination  or 
search  is  a  proper  one  (in  not  being  merely  to 
g ratify  idle  curiosity  or  for  some  s"canda_lou£ 
ob.i<''Ct7  or  for  a  purpose  in  vTFilch  tlie  inquirer 
IS  not  benefrciiTly  interested)  then  the  exam- 
ination  or  search  shall  be  authorized  upon  pre- 
payment to  the  State  Registrar  or  a  local 
registrar  of  a  fee  of  $2  ppr  hour  or  fraction 
thereof.   The  State  Registrar  or  local  regis- 
trar shall  supervise  the  examination  or  search 
of  the  records"  fEmphasis  added) 

Although  it  has  been  charged  that  these  guidelines  and 
the  provisions  of  Administrative  Code  §  902  make  "the  right  to 
see  records  ...  a  hollow  one",  the  courts  have  not  taken 
that  view. 

^^"i  Bruce  v.  Gregory,  65  Cal.2d  666,  676  (1967),  the 
California~Sl.ipreme  Court  stated  that  a  custodian  of  public 
records  should  be  permitted  "to  formulate  regulations  neces- 
sary to  protect  the  safety  of  the  records  against  theft, 
mutilation  or  accidental  damage,  to  prevent  inspection  from 
interfering  with  the  orderly  function  of  his  office  and  its 
■employees,  and  generally  to  avoid  chaos  in  the  record 
archives". 

In  Bell  V.  Commonwealth  Title  Ins.  Co.,  189  U.  S.  131 

.at  p.  133  23  S.  Ct.  569,  the  United  States  Supreme  Court  held 
that  a  member  of  the  public  "cannot  interfere  with  the  clerk 

or  his  assistants  in  tlie  discharge  of  their  duties  ,  .  .  the 

custodian  can  make  such  reasonable  regulations  which  .  .  . 
will  guard  against  any  tampering  with  or  injury  to  those 
.  .  .  records",            .. 
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In  Dirrct-Mail  S^rvlcp  v.  RoF^lstrnr  of  Motor  Vphlclps, 
296  Mass.  353,  5  N.E.  2d  at  p.  547,  thp  court  orderrd  that 
"The  applicant  roust  submit  to  such  rcasonablp  supervision  on 
the  part  of  the  custodian  as  will  guard  the  safety  of  tho 
records". 

Further,  §  6255  of  the  California  Government  Code  pro- 
vides in  relevant  part: 

"The  agency  shall  justify  withholding  any 
record  bv  demonstrating  that  the  record  in  question 
is  exempt  under  express  provisions  of  this  chapter 
or  that  .  .  ,  the  public  interest  served  .  .  . 
clearlv  outweighs  the  public  interest  served  by  dis- 
closure of  the  record. 

The  written  guidelines  regulating  the  time,  place  and 
manner  of  inspection  of  birth  and  death  records,  and  provid- 
ing for  a  statement  of  which  records  are  sought  and  for  a 
fee,  pursuant  to  Administrative  Code  §  902,  which  were 
promulgated  by  Dr.  Curry  as  local  registrar  in  November  of 
1974,  are  therefore  appropriate  and  proper  under  California 
law. 

Accordingly,  any  person  desiring  access  must  comply 
with  the  above  referenced  guidelines  or  may  lawfully  be 
denied  access  to  the  vital  statistics  records  on  file  at  the 
San  Francisco  Department  of  Public  Health. 

Very  truly  yours. 


TTIOtlAS   M.    O'CONNOR 
City  Attorney 
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Mr.  Ian  McKibbin  White,  Director  of  Museums 
California  Palace  of  the  Legion  of  Honor 
Lincoln  Park 
San  Francisco,  California   94121 

Attention:   Mr.  Ronald  Egherman 

Vice  Director  for  Administration 
and  Personnel 

Subject:  Renovation  of  de  Yo\ing  Museum  as 

Exerapt  from  Provisions  of  Proposition 
K  -  Amendment  to  Charter  Section  3.552 

Dear  Mr.  White : 

This  is  in  response  to  your  request  for  an  opinion 
as  to  whether  a  proposed  major  renovation  project  at  the 
de  Young  Museum  would  be  exempt  from  the  provisions  of 
Proposition  K  adopted  by  the  voters  at  the  November  1974 
election. 

Proposition  K  amended  Section  3.552  of  the  Charter 
which  sets  forth  the  general  powers  of  the  Recreation  and 
Park  Commission,  including  the  power  to  construct  parks  and 
recreation  facilities  and  to  erect  buildings  and  structures 
on  parks  and  recreation  facilities,  by  adding  a  proviso  to 
these  powers  that  no  building  or  structure  except  a  building 
or  structure  necessary  for  maintenance  should  be  erected, 
enlarged  or  expanded  in  Golden  Gate  Park  unless  the  proposal 
has  been  approved  by  a  two-thirds  vote  of  all  the  members  of 
the  Board  of  Supervisors. 

Your  letter  describes  the  renovation  project  in  the 
following  terms: 


Letter  Opinion  No.  75-76 


Mr.  Ian  McKibbin  White  ''     2 
Attn:   Mr.  Ronald  Egherman 


June  30,  1975 


"The  project  will  consist  primarily  of 
constructing  new  galleries,  providing  new 
laboratories  for  the  restoration  of  paiji.tings  , 
tapestries  and  other  decorative  arts,  addi- 
tional art  storage,  and  additions  and  altera- 
tions to  the  museums'  support  facilities. 
All  the  construction  will  take  place  within 
the  shell  of  the  existing  building. 

"In  order  for  the  Museum  to  achieve  its 
space  needs,  we  have  elected  to  excavate 
approximately  9  500  sq.  ft.  of  area  beneath  the 
existing  building.   The  accompanying  brochure 
indicates  the  area  to  be  excavated." 

Aside  from  other  considerations,  it  appears  from  your 
description  of  the  project  and  from  the  illustrative  brochure 
that  was  enclosed  with  your  letter  that  the  project  is 
factually  excepted  from  the  provisions  of  Section  3.552  of 
the  Charter  as  amended  by  Proposition  K.   The  work  is  entirely 
to  be  performed  within  the  shell  of  the  de  Young  Museum 
structure  and  will  not  extend  into  park  lands.   Assuming  that 
the  excavation  beneath  the  existing  building  and  the  basement 
that  is  to  be  installed  in  the  excavated  area  would  be  con- 
sidered to  be  an  enlargement  or  expansion  of  the  de  Young 
Museum  building  within  the  meaning  of  these  terms  as  used  in 
Section  3.552,  which  is  questionable  considering  the  purpose 
to  be  accomplished  by  Proposition  K  as  indicated  in  the 
official  argument  to  the  voters,  this  work  would  nonetheless 
be  excepted  from  the  provisions  of  Section  3.552.   As  above 
noted.  Proposition  K  excepted  buildings  necessary  for  main- 
tenance and  this  term  was  described  in  Proposition  K  and  now 
in  Section  3.552  to  mean  "nurseries,  equipment  storage  facili- 
ties and  comfort  stations."   The  brochure  submitted  by  you  with 
your  letter  sliows  that  the  new  basement  area  is  to  be  used  for 
the  storage  of  art  objects  and,  hence,  the  basement  structure 
constitutes  an  equipment  storage  facility  that  comes  within 
the  terms  of  the  exception  in  Section  3.552.   The  term  "equip- 
ment" has  been  defined  by  lexicographers  and  the  courts  to 
include  every  material  or  article  needful  and  necessary  for  a 
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successful  undertaking  and,  obviously,  the  art  objects  are 
the  indispensable  part  of  the  M.  H.  de  Young  Museum  opera- 
tion.  (See  State  Tax  Commission  of  Maryland  v.  Whitehall 
Foundation,  Inc.,  135  A. 2d  298,  302;  Holtz  v.  Bgbcock,  339 
P. 2d  869,  874;  United  States  v.  Baptist  Old  Age  Home,  226 
F.Supp.  892,  900;  State  v.  Roybal,  314  P. 2d  332~ 

You  are  accordingly  advised  that  it  is  my  opinion 
that  the  proposed  renovation  work  to  be  performed  within  the 
framework  of  the  de  Young  Museum  structure,  as  outlined  by 
you  in  your  letter  and  the  accompanying  brochure,  is  not 
subject  to  the  provisions  of  Section  3.552  of  the  Charter 
which  would  require  approval  by  the  Board  of  Supervisors  by 
a  two-thirds  vote  of  all  the  members  of  the  Board. 

Very  truly  yours, 


THOr4A3    M.    O'CONNOR 
City  Attorney 
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Mr.  Bernard  Or si 

General  Manager,  Personnel 

Civil  Service  Commission 

Room  151,  City  Hall 

San  Francisco,  California  94102 

Subject:   Legislation  Regarding  Criminal 
History  Information 

Dear  Mr.  Orsi: 

This  is  in  response  to  your  inquiry  regarding  recent 
changes  in  the  California  Penal  Code  which  would  limit 
prospective  employers  from  obtaining  and  reviewing  the  crimi- 
nal record  sheet  maintained  under  a  person's  name  by  the 
State  Department  of  Justice. 

The  current  practice  of  the  Civil  Service  Commission 
is  to  secure  this  information  to  be  used  in  connection  with 
filling  positions  in  the  City  service. 

The  amendments  to  the  Penal  Code  are  contained  in 
Article  6,  Sections  11140  through  11144,  and  are  quoted  as 
follows: 

"§  11140.   Definitions 

As  used  in  this  article: 
(a)  'Record'  means  the  master  record 
sheet,  or  a  copy  thereof,  maintained  under 
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a  person's  name  by  the  Department  of  Justice, 
and  commonly  known  as  an  'arrest  record, ' 
'criminal  record  sheet,'  or  'rap  sheet.' 
'Record'  does  not  include  any  other  records 
or  files  of  the  Department  of  Justice. 

(b)  'A  person  authorized  by  law  to 
receive  a  record'  means  any  person  or  public 
agency  authorized  by  a  court,  statute,  or 
decisional  law  to  receive  a  record." 

" §  11141.   Employee  of  justice  department 

furnishing  record  or  information 


to  unauthorized  person;  misde- 
meanor 


Any  employee  of  the  Department  of 
Justice  who  knowingly  furnishes  a  record  or 
information  obtained  from  a  record  to  a 
person  who  is  not  authorized  by  law  to  receive 
the  record  or  information  is  guilty  of  a 
misdemeanor." 


"  §  1 1 1 .4 2  .   Authorized  person  furnishing  record 
or  information  to  unauthorized 
person;  misdemeanor 

Any  person  authorized  by  lav/  to  receive  a 
record  or  information  obtained  from  a  record 
who  knowingly  furnishes  the  record  or  informa- 
tion to  a  person  who  is  not  authorized  by  law 
to  receive  the  record  or  information  is  guilty 
of  a  misdemeanor." 

"§  11143.   Unauthorized  person  receiving  record 
or  information;  misderacanor 

Any  person,  except  those  specifically 
referred  to  in  Section  1070  of  the  Evidence  Code, 
who,  knowing  he  is  not  authorized  by  law  to 
receive  a  record  or  information  obtained  from  a 
record,  l;nowingly  buys,  receives,  or  possesses 
the  record  or  information  is  guilty  of  a  misde- 
meanor. " 


Letter  Opinion  No.  75-77 
I4r.  Bernard  Orsi  3  July  2,  1975 


"§  11144.   Disseraination  of  statistical  or 
research  information  from  a 
record 

(a)  It  is  not  a  violation  of  this 
article  to  disseminate  statistical  or 
research  information  obtained  from  a  record, 
provided  that  the  identity  of  the  subject  of 
the  record  is  not  disclosed. 

(b)  It  is  not  a  violation  of  this 
article  to  disseminate  information  obtained 
from  a  record  for  the  purpose  of  assisting 
in  the  apprehension  of  a  person  wanted  in 
connection  with  the  commission  of  a  crime. 

(c)  It  is  not  a  violation  of  this 
article  to  include  information  obtained  from 
a  record  in  (1)  a  transcript  or  record  of  a 
judicial  or  administrative  proceeding  or 

(2)  any  other  public  record  when  the  inclusion 
of  tlie  information  in  the  public  record  is 
'.  ■   authorized  by  a  court,  statute,  or  decisional 
law." 

These  sections  prohibit  the  obtaining  of  this  informa- 
tion by  a  person  "not  authorized  by  law"  to  receive  the 
information  and  a  person  authorized  by  law  is  defined  in 
Section  1114  0  (supra)  as  any  person  or  public  agency  autho- 
rized by  a  court,  statute  or  decisional  law  to  receive  a 
record. 

Article  2.5,  Sections  11075  -  11031,  of  the  California 
Penal  Code  imposes  the  duty  on  the  Attorney  General  of  being 
responsible  for  the  security  of  criminal  offender  information 
and  in  connection  with  this  duty  he  shall  establish  regula- 
tions to  assure  that  such  information  shall  be  disseminated 
only  in  situations  in  which  it  is  demonstrably  required  for 
the  performance  of  an  agency's  or  official's  functions. 

Pursuant  to  this  duty  the  Attorney  General  issued  a 
directive  on  January  17,  1975,  in  which  he  states  that  the 
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Department  of  Justice  has  compiled  a  list  of  persons  and 
agencies  authorized  by  statute  to  receive  rap  sheets.   The 
Civil  Service  Commission  is  not  listed  as  one  of  those 
agencies  authorized  to  receive  the  criminal  information. 
This  directive  states,  however,  that  any  request  for  infor- 
mation coming  from  agencies  not  on  the  list  should  be 
referred  to  the  California  Department  of  Justice,  Bureau  of 
Identification.   Agencies  so  referred  will  be  given  con- 
sideration; and,  if  it  is  determined  that  they  are  legally 
entitled  to  receive  the  information,  they  will  be  added  to 
the  list. 

Section  11141  (supra)  would  preclude  your  department 
from  securing  a  record  from  the  Department  of  Justice  and 
Section  11142  (supra)  would  preclude  you  from  securing  the 
record  from  anyone  who  has  legally  secured  the  record  from 
the  Departmcnb  of  Justice.   You  are,  therefore,  advised  that 
the  Civil  Service  Commission  cannot  secure  the  Department  of 
Justice  arrest  record  as  defined  in  Section  11140  (supra) . 

In  addition  to  the  foregoing,  you  ask  certain  specific 
questions  concerning  the  acquisition  by  your  department  of 
criminal  history  information  in  connection  with  your  duty  to 
conduct  civil  service  examinations  in  order  to  prepare  lists 
of  eligibles  from  which  positions  with  the  City  are  filled. 

Your  first  question  is:  "May  we  request  information 
concerning  arrest  and  conviction  records  on  the  civil  servxce 
examination  applications?" 

In  this  connection,  California  Labor  Code  Section  432.7 
states  as  follows: 

"  §  4  3  2.7   Arros t  recordj3j__in i_t ial_^p_plica  tion ; 
subsequent  employmont  process; 
convictions;  public  agencies; 
violation;  misdemeanor 

Ho  employer,  public  or  private,  shall 
require  on  an  initial  employment  application 
form  a  record  of  arrests  or  any  questions 
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regarding  arrest  records.   Questions  regard- 
ing convictions  are  permitted.   Questions 
regarding  arrest  records  are  permitted  in 
the  employment  process  following  receipt  of 
the  initial  application  form.   Nothing  in 
this  section  shall  prevent  a  public  agency 
authorized  by  law  from  requesting  arrest 
records  from  the  Division  of  Law  Enforcement. 
A  violation  of  this  section  is  a  misdemeanor 
punishable  by  a  fine  not  to  exceed  five 
hundred  dollars  ($500)  . 

This  section  does  not  apply  to  persons 
seeking  employment  as  peace  officers." 

In  accordance  with  this  section  you  cannot  ask  for 
information  concerning  arrest  records  on  the  initial  employ- 
ment application  form  but  you  can  ask  questions  regarding 
convictions.   Questions  regarding  arrests  are  permitted  in 
the  cmploi^ent  process  following  receipt  of  the  initial 
application  form.   I  take  this  to  mean  that  you  can  inquire 
into  arrest  records  during  an  oral  exanimation .   The  pro 
hibition  contained  in  this  section  would  not  apply  to  employ- 
ment applications  for  peace  officer  positions.   The  Civil 
Service  Commission  is  not  an  agency  authorized  by  law  to 
secure  arrest  records  from  the  Division  of  Law  Enforcement. 

Your  second  question  is:  "May  we  fingerprint  individ- 
uals and  then  receive  records  from  the  San  Francisco  Police 
Department,  Bureau  of  Criminal  Information  and  Identification 
and/or  the  Federal  Bureau  of  Investigation?" 

(a)   The  San  Francisco  Police  Department:   The  San 
Francisco  Police  Department  is  one  of  those  agencies  autho- 
rized by  law  to  secure  the  Department  of  Justice  criminal 
record  of  an  individual.   They  cannot  supply  you  with  this 
record  pursuant  to  Penal  Code  Section  11142  nor  can  they 
supply  you  with  any  information  obtained  from  the  record. 

The  guidelines  in  the  Attorney  General's  directive  of 
January  17,  1975,  referred  to  above,  state  tliat  Penal  Code 
Sections  11140  through  11144  apply  only  to  California  Depart- 
ment of  Justice  Rap  Sheets  and  information  derived  therefrom 
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and  that  the  dissemination  of  other  information  from  the 
files  of  the  various  local  criminal  justice  agencies  is 
not  affected  by  this  legislation  and  is  a  policy  matter 
for  the  agency  involved.   It  would,  therefore,  be  a  policy 
matter  for  the  San  Francisco  Police  Department  to  decide 
whether  to  supply  your  department  with  criminal  history 
information  it  may  have  which  it  is  not  precluded  from 
giving  by  Sections  11140  through  11144  (supra) . 

(b)  Bureau  of  Criminal  Information  and  Identifica- 
tion:  This  Bureau  is  precluded  by  Section  11141  from 
supplying  you  with  criminal  records. 

(c)  Federal  Bureau  of  Investigation:   Penal  Code 
Sections  11140  through  11144  would  not  preclude  the  Federal 
Bureau  of  Investigation  from  furnishing  its  own  criminal 
information  record  of  an  individual.   Section  11143,  however, 
would  preclU'io  tho  Civil  Service  Commission  from  obtaining 
the  record  if  it  contains  any  information  obtained  from  the 
record  of  the  State  Department  of  Justice.   Since  Section 
11143  contains  criminal  sanctions,  I  advise  you  not  to 
attempt  to  secure  a  Federal  Bureau  of  Investigation  record. 

Your  third  question  is:   "If  the  ansv^7ers  to  1  and  2 
above  depend  upon  the  type  of  employment  sought  or  other 
considerations,  please  detail  specific  circumstances;  for 
example,  are  there  differences  among  hiring  Police  Officers, 
school  custodians,  court  attaches,  bus  drivers,  etc.,  inso- 
far as  the  most  recent  code  changes  are  concerned?" 

The  most  recent  code  changes.  Penal  Code  Sections 
11140  through  11144,  make  no  distinction  as  to  the  type  of 
employment  concerned.   These  sections  contain  a  blanket  pro- 
hibition against  an  agency  not  authorized  by  law  to  secure 
the  Department  of  Justice  Records  either  directly  or 
indirectly.   As  the  law  now  stands,  the  Civil  Service  Comjnis- 
sion  cannot  secure  the  criminal  record  of  the  Department  of 
Justice  on  an  applicant  for  the  position  of  Police  Officer 
but  the  Police  Department  can  secure  the  record.   The  Police 
Department  can  refuse  to  take  an  applicant  on  the  basis  of 
his  criminal  record  but  it  cannot  divulge  that  record  to  an 
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unauthorized  person  or  agency. 

Mr.  John  do  Soto,  Division  Manager,  Personnel,  has 
been  advised  to  request  the  Department  of  Justice  to  add 
the  Civil  Service  Commission  to  the  list  of  those  agencies 
which  would  be  entitled  to  receive  the  criminal  records. 
In  addition,  Assembly  Bill  No.  1674  is  now  pending  in  the 
State  Legislature;  this  bill  would  re-define  those  agencies 
which  would  be  entitled  to  the  records  and  under  this  bill 
the  Civil  Service  Commission  would  be  entitled  to  access  to 
the  records  if  so  authorized  by  the  Board  of  Supervisors. 

Very  truly  yours, 


TH0r4AS    M.    O'CONNOR 
City  Attorney 


7 
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Hon.  Dianne  Feinstein,  President 

Board  of  Supervisors 

Room  235,  City  Hall 

San  Franciscoj  CA  94102 

Subject:   A  Freezing  Of  Property  Tax  Assessments 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  letter  of  June  25>  1975, 
requesting  answers  to  the  following  questions: 

1.  Can  the  City  and  County  of  San  Francisco,  by 
express  action  of  the  Board  of  Supervisors, 
enact  legislation  demanding  or  requesting 
that  the  Assessor  freeze  assessments  in  San 
Francisco. 

2.  Can  the  Board  of  Supervisors  expressly  request 
or  demand  the  Assessor  to  freeze  assessments 
of  residential  properties  on  the  basis  that 
the  marlcet  rate  of  a  given  piece  of  property 
does  not  necessarily  represent  vjhat  the  exist- 
ing owner  paid  for  said  property. 

3.  Is  it  possible  for  the  Board  of  Supervisors  to 
requec.',:  the  Assessor  to  assess  residential 
property  at  its  market  rate  only  wlien  that 
market  rate  is  actually  acliieved  through  a 
bonafide  sale  of  the  property. 
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The  answer  to  each  of  the  above  questions  is  no.   Any 
local  legislation  imposing  a  freeze  on  property  tax  assess- 
ments vjould  be  invalid  since  such  legislation  would  conflict 
with  the  Assessor's  duties  under  the  State  Constitution  and 
the  Revenue  and  Taxation  Code  which  require  him  to  value  all 
property  within  the  county  at  its  fair  market  value.   The 
overriding  consideration  of  the  California  Property  Tax  sys- 
tem is  uniformity.   The  manner  and  method  of  valuing  property 
for  ad  valorem  tax  purposes  is  governed  soley  by  state  law. 
Local  Jurisdictions  have  no  authority  to  prescribe  their  own 
valuation  standards. 

Under  the  State  Constitution  and  the  Revenue  and  Tax- 
ation Code,  all  property  in  California  that  is  not  free  from 
tax  under  federal  or  California  law  is  subject  to  taxation 
"at  the  same  percentage  of  fair  market  value."   (Cal. Const. 
Art.  XIII,  Section  1(a);  Rev.  &  Tax.  Code,  Section  201.)   The 
Assessor  is  mandated  by  state  law  to  periodically  appraise 
all  property  within  the  county  to  substantiate  his  opinion 
of  fair  market  value.   (Rev.  &  Tax.  Code,  Section  405.5.) 

The  "fair  market  value"  of  a  property  is  not  necessar- 
ily the  amount  of  money  that  a  property  owner  paid  at  the  time 
of  purchase  nor  is  it  necessarily  the  am^ount  of  money  that  a 
property  owner  receives  at  the  time  of  sale.   "Pair  market 
value"  is  the  value  that  a  property  would  change  hands  for 
money,  or  its  equivalent,  on  the  March  1st  lien  date  under 
certain  conditions.   This  standard  of  value  has  variously 
been  defined  as: 


"...  the  amount  of  cash  or  its  equivalent 
which  property  would  bring  if  exposed  for  sale  on 
the  open  market  under  conditions  in  which  neither 
buyer  nor  seller  could  take  advantage  of  the  exi- 
gencies of  the  other  and  both  with  knowledge  of 
all  of  the  uses  and  purposes  to  which  the  property 
is  adapted  and  for  which  it  is  capable  of  being 
used  and  of  the  forceable  restrictions  upon  those 
uses  and  purposes."   (Cal. Rev.  and  Tax.  Code,  Sec- 
tion 110.) 
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"...  the  price  at  which  a  property,  if 
exposed  for  sale  in  the  open  market  v;lth  a  rea- 
sonable time  for  the  seller  to  find  a  purchaser, 
would  transfer  for  cash  or  its  equivalent  under 
prevaillnr,  market  conditions  between  parties  who 
have  knowledce  of  the  uses  to  which  the  property 
may  be  put,  both  seeking  to  maximize  their  gains 
and  neither  being  in  a  position  to  take  advantage 
of  the  exigencies  of  the  other."   (l8  Cal.Adm. 
Code  Section  2.) 

"...  the  price  that  property  would  bring  to 
its  owner  if  it  were  offered  for  sale  on  an  open 
market  under  conditions  in  which  neither  buyer  nor 
seller  could  take  advantage  of  the  exigencies  of 
the  other.   It  is  a.  measure  of  desirability  trans- 
lated into  money  amounts  (see  Brandeis,  J., 
concurring  in  Missouri  ex.rel.  Southwestern  Bell 
Tel. Co.  v".  Public  Service  Com.,  262  U.S.  27b, 
310) ,  and  might  be  called  the  market  value  of 
property  for  use  in  its  present  condition.  .  .  " 
(DeLu7.  Ii'omcs,  Inc.  v.  County  of  San  Diego  (1955) 
43  C.3d  5^0,  bb2.)      ' 

The  Assessor  must  perform  his  duties  in  compliance  with 
the  constitutional  and  legislative  provisions  prescribing  the 
method  by  which  property  is  to  be  assessed.   Fair  market  value 
is  the  standard  of  value  which  must  be  used  in  the  assessment 
of  all  taxable  property.   (PcLuz  I^omcs,  Inc.  v.  County  of  San 
Diego,  supra ;  County  of  Sacramento  v.  Kickman  (1967)  ^6  C.2d 
B41. )   The  Calli'ornia  Supreme  Court  in  the  DcLuz  case,  supra, 
states  at  page  562: 

"This  standard  of  value  must  be  used  in  the 
asseEsi:;cnt  of  all  taxable  property,  for  Uic  Con- 
stitution of  California  states,  'All  property  in 
the  state  except  as  otherwise  in  this  Constitution 
provided,  not  exempt  under  the  laws  of  the  United 
States,  s'nall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  provided  by  law,  or  as  here- 
inafter provided.'   (Art.  VTII,  Section  1.)   The 
Constitution  requires  not  only  that  all  nonexempt 
property  be  taxed  (citations),  but  that  except  as 
otherv.'ire  specified  all  property  be  assessed  by 
the  same  standard  of  valuation  i(  citations.  ) " 
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The  California  Legislature  has  delecated  to  the  State 
Board  of  Equalization  the  duty  and  the  povjer  to  prescribe 
rules  and  re{r,ulations  to  govern  assessors  v/heji  assessing. 
The  State  Doard  is  required  to  prepare  and  issue  instruc- 
tions to  assessors  designed  to  promote  uniformity  throughout 
the  state.   (Govt.  Code  Section  I5606.)   The  State  Board, 
furthermore,  must  periodically  evaluate  the  county  assessor's 
performance  of  the  duties  enjoined  upon  him  by  lav-J.   The 
Board  is  specifically  directed  to  determine  the  adequacy  of 
the  procedures  and  practices  employed  in  the  valuation  of 
property.   (Govt.  Code  Section  15640,  et  seq.).   The  State 
Board  of  Equalization  rules  relating  to  property  tax  are 
codified  in  the  California  Administrative  Code,  Title  I8, 
Chapter  1.   Rule  1  of  Subchapter  1,  Chapter  1  of  Title  I8 
of  said  Administrative  Code  provides: 

"The  rules  in  this  subchapter  govern 
assessors  vihen  assessing,  county  boards  of 
equalization  and  assessment  appeals  boards 
when  equalizing  ..." 

The  California  Constitution  and  statutes  indicate  that 
fair  market  marlcet  value  is  the  appropriate  measure  of  the 
value  of  property.   The  imposition  of  a  freeze  upon  property 
assessments  v;ould  violate  such  standards. 

You  are  accordingly  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  Kevin  Starr 

City  Librarian 

San  Francisco  Public  Library 

Civic  Center 

San  Francisco,  Calif.   94102 

Subject:   Right  to  Run  for  Board 

of  Education  by  Librarisji 

Dear  Mr.  Starr: 

This  is  in  response  to  your  July  7,  1975  letter 
referring  to  my  letter  of  June  27,  1975,  in  which  I  advised 
you  that  if  you  were  elected  to  and  held  the  salaried  office 
of  member  of  the  Board  of  Education,  you  would  vacate  the 
salaried  office  of  City  Librarian,  and  asking  whether  the 
Charter  prohibition  against  dual  office  holding  would  still 
apply  if  you  voluntarily  waived  the  salary  connected  with 
the  office  of  member  of  the  Board  of  Education. 

You  are  advised  that  the  pertinent  prohibition  con- 
tained in  Section  8.103  of  the  Charter  is  expressed  as  follows; 

"Any  person  holding  a  salaried  office 
under  the  city  and  county,  .  .  .who  shall 
hold  any  other  salaried  office  connected 
with  the  government  of  the  city  and  county, 
.  .  .  shall  be  deemed  to  have  thereby 
vacated  the  office  held  by  him  under  the 
city  and  county. " 

With  reference  to  members  of  the  Board  of  Education, 
Section  5.100  of  the  Charter  provides,  in  part,  that: 
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"...  The  compensation  of  each  member 
shall  be  one  hundred  dollars  ($100)  per 
month.  .  .  ." 


You  will  note  that  the  Charter  prohibition  is  not 
dependent  upon  the  acceptance  of  salary  but  is  directed 
against  the  dual  holding  of  two  salaried  offices.   Charter 
Section  5.100  makes  the  office  of  member  of  the  Board  of 
Education  salaried  and  it  remains  a  salaried  office  within 
the  prohibition  contained  in  Section  0.103  irrespective  of 
v^7hether  or  not  the  salary  is  waived  or  accepted.   The  waiver 
of  the  salary  would  be  legally  immaterial. 

You  are  accordingly  advised  that  if  you  are  elected  to 
and  hold  the  office  of  member  of  the  Board  of  Education  of 
the  City  and  County  of  San  Francisco,  you  will  automatically 
vacate  the  office  held  by  you  as  City  Librarian  even  though 
you  V7aive  and  refuse  to  accept  the  salary  attendant  to  the 
office  of  member  of  the  Board  of  Education. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-80 


July  9,  1975 


Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  Gaj-ifornia  94102 

Subject;   Ordinance  Amending  Public  Works  Code  Regulating 
the  Flacement  of  Newsracks  and  News -Vending 
Shelters  on  Sidewalks.  Board  File  No.  178-72-1. 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  request  for  an  opinion 
as  to  whetner  the  proposed  ainendment  to  the  Public  Works 
Code,  regulating  the  placement  of  nev;sracks  and  news-vending 
shelters  on  sidewalks  is  constitutional. 

The  general  rule  is  that  the  place  for  the  conduct  of 
a  private  business  is  upon  private  property.   The  case  of  In 
re  Mares,  75  C.A.2d  798,  171  P. 2d  762,  at  page  801,  held  as 
follows: 

'"The  place  for  the  conduct  of  a  private 
business  is  upon  private  property;  and  it  has 
been  said  that  there  is  no  vested  ri\^,  :c  to  do 
bu si n c ss  upon  the  f.ublic  street o T*      "trittsTord 
V .    CxLy  at    l,os""Angeres ,  50  Cal.App.  2d~32  [122 
P. 2d  1)35]^  and  see  text  therein  quoted  and  cases 
cited.)    It  is  well  established  law  that  the 
highways  of  tie  state  are  public  property;.  .  . 
and  thnt  their  use  for  purposes  of  gain  is  special 
and  extraordinary,  v:hich,  generally  at  least^  the 
legislature  may  prohibit  or  conditioii  as  it  sees 
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fit  [citations].'   (Stephenson  v.  Biuford,  287 
U.S.  2)1,  2G4  [:)3  S.Gt.  181,  7/  L.Ed.  283,  294, 
:;7  A.L.R..  721].)  'Use  of  a  public  street  for 
private  enterprise  may  under  some  circumstances 
redound  to  the  public  good;  but  nevertheless  it 
is  a  special  privile;:;e  peculiarly  subject  to 
rcjjula  tion,  ac.d   one  which  may  be  granted  on 
reasonable  terms  or  entirely  withheld  [citations].* 
(rco[)lc  V.  Galena,  24  Cal.Apn.2d  Supp.  770,  775 
[70  P. 2d  724]  .)   (Emphasis  thus  far  is  ours.) 
Numerous  authorities  supported  tnese  state.,ients .  " 

See  also  Hrer.rd  v.  Alexandria   341  U.S.  622,  71  S.Gt.  920; 
In  re  Peterson.  51  Gal. 2d  177. 

It  is  apparent  from  these  cases  that  the  Gity  and  Gouuty 
of  San  Francisco,  in  t'ne  exercise  of  its  police  power,  does 
possess  the  right  to  regulate  any  activities  or  structi'res  to 
be  located  on  city  streets.   Pursuant  to  the  Streets  and  Higli- 
vays  Godc,  and  the  San  Francisco  Public  Works  Gode ,  sidewalks 
are  included  as  part  of  a  public  street. 


The  tjuestion  to  be  determined  is  if  the  regulation 
imposed  so  restricts  the  freedom  of  the  press  that  it  imposes 
a   chilling  effect''  on  freedoii  of  expression.   The  Supreme 
Gourt  of  the  United  States  considered  this  in  United  States 
V.  O'r.rien,  39i  U.S.  367,  376-377,  as  follows: 

".  .  .  This  Gourt  has  held  t  lat  when  'speech' 
and 'nonspeecii '  elements  are  combined  in  the  same 
course  of  conduct,  a  snf fie lent ly  important  govern- 
mental interest  in  regulating  the  nonspecch  element 
can  justify  inc-^ideutal  limitations  on  first  amendment 
freedoms.   To  characterize  the  quality  of  t'ne  goveru- 
mentnl  interest  whicli  must  appear,  the  Gourt  has 
employed  a  variety  of  descriptive  teruis:  compelling; 
substantial;  subordinating:  paramount;  cogent;  strong, 
V/hatevcr  im.precision  inheres  in  these  terms,  we 
think  it  clear  that  a  government  regulation  is 
sufficiently  justified  if  it  is  within  the  constitu- 
tional power  of  the  government;  if  it  furt.iers  an 
important  or  substantial  governmental  interest;  if 
the  governmental  interest  is  unrelated  to  the 
sup[)ression  of  free  expression;  and  if  the  incidental 
restriction  on  alleged  first  amendment  freedoms  is 
not  greater  than  is  essential  to  tlie  furtherance  of 
that  interest." 
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A  review  of  the  proposed  ordinance  discloses  that  there 
is  no  permit  required,  rather,  the  ordinance  would  restrict 
location  vjhcre  it  may  interfere  with  pedestrian  travel.   It 
further  restricts  nov;s-vendin'^  shelter  locations,  but  a^ain  is 
based  upon  the  right  of  a  pedestrian  to  use  the  sidewalks  \';ithin 
the  City  and  County  of  San  Francisco.   The  ordinance  expressly 
provides  tliat  violation  of  the  ordinance  shall  not  be  a  mis- 
demeanor and  requires  notice  froio.  t'.ie  Director  of  Puibic  VJorks 
to  cause  the  ov;ner  or  operator  to  remove  a  newsrack  which  is 
in  violation  of  the  provisions  of  the  ordinance. 

It  is  my  opinion  that  the  ordinance  as  drafted  is 
constitutional  and  may  be  adopted  by  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco. 

Very  truly  yours, 


THOMAS   M.    O'CONNOR 
City  Attorney 


^1 
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Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Contribution  Limitation; 
Computation  Thereof 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  of  June  12,  1975, 
which  reads  as  follows: 

"Does  the  $500  spending  limitation  in  the  Campaign 
Spending  Ordinance  constitute  gross  contribution  limitations 
or  net  revenue  contributions? 

In  other  words,  if  a  contributor  contributes  $475.00 
and  then  buys  a  $4  0.00  dinner  ticket,  the  food  cost  of  which 
is  $15.00,  can  that  $15.00  be  deducted  so  that  his  total 
gross  contribution  is  $500.00." 

The  maximum  amount  any  person,  other  than  a  candidate, 
can  contribute  to  a  campaign  in  a  local  election  is  five 
hundred  dollars  ($500) .   (San  Francisco  Administrative  Code, 
Sec.  16.519(a).)   The  maximum  amount  of  contributions  that  a 
campaign  treasurer  may  solicit  or  accept  with  respect  to  a 
single  election  for  the  various  elective  offices  of  the  City 
and  County  is  set  forth  in  subsection  (b)  of  Section  16.519 
of  the  San  Francisco  Administrative  Code.   The  term  "contri- 
bution" is  defined  in  Section  16. '503(e)  of  the  San  Francisco 
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Administrative  Code  and  includes  "the  purchase  of  tickets 
for  events  such  as  dinners,  luncheons,  rallies  and  similar 
fund  raising  events;  provided,  however,  that  in  calculating 
the  aggregate  amounts  specified  in  section  16.519(b)  of  thi's 
article,  the  actual  amount  spent  for  food  for  said  fund 
raising  event  plus  the  actual  amount  spent  for  all  other 
expenses  in  connection  therewith  not  in  excess  of  ten  per 
cent  (10°6)  of  the  gross  receipts  of  said  fund  raising  event, 
may  be  deducted  from  the  gross  receipts  thereof."   (Emphasis 
added . ) 

As  I  read  Section  16.503(e),  the  full  price  of  the 
dinner  ticket  is  a  contribution;  the  deduction  for  the  cost 
of  food  and  other  expenses  is  applicable  only  to  the  calcula- 
tion of  the  maximum  amount  of  contributions  permitted  under 
subsection  (b)  of  Section  16.519.   Thus,  in  the  example  set 
forth  in  your  letter,  if  a  contributor  contributes  $475.00 
and  then  buys  a  $40.00  dinner  ticket,  the  food  cost  of  which 
is  $15.00,  the  $15.00  may  not  be  deducted,  and  his  total 
gross  contribution  would  be  $515.00,  or  $15.00  in  excess  of 
the  amount  allowable  under  Section  16.519(a). 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Wayne  Keclus 
Coordinator  of  Employment 
Human  Rights  Corranission 
1095  Market  Street  Suite  501 
San  Francisco,  CA  94103 

Subject:   Applicability  of  Chapter  12B  Affirmative  Action  Program 
Requirements  to  Land  Lease  Agreements 

Dear  Mr.  Redus: 

This  letter  is  in  response  to  your  inquiry  into  the  applica- 
bility of  the  affirmative  action  program  requirements  of  Chapter 
12B.4  of  the  San  Francisco  Administrative  Code  to  leases  of  real 
property  of  the  San  Francisco  Port  Authority. 

Section  12B.4  requires  contractors  in  all  public  works 
contracts  to  submit  affirmative  action  programs  which  meet 
requirements  of  the  Human  Rights  Commission. 

Uhile  Chapter  12B  generally  applies  to  all  contracts, 
franchises,  leases,  etc.,  the  language  of  Section  12B.4  does  not 
extend  to  other  contracts  or  agreements  and  specifically  covers 
public  works  contracts  only. 

Accordingly,  you  are  advised  that  the  aL'I'irmative  action 
program  requircm;^nts  of  Section  i2B.4  do  not  apply  to  leases  of 
property  of  the  San  Francisco  Port  Authority. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Gilbert  H.  Boreman 

Acting  Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 


Subject:   Conflict  of  Interest  -  Member  of  Board  of  Supervisors 
Serving  on  Board  of  Directors  of  Youth  Projects,  Tnc. 


Dear  Mr.  Boreman: 


This  is  in  response  to  your  inquiry  on  behalf  of  Supervisors 
Feinstein  and  Kopp  regarding  a  possible  conflict  of  interest  of 
Supervisor  Feinstein  in  acting  upon  an  ordinance  to  appropriate 
money  for  the  operation  of  the  Haight-Ashbury  Free  Medical  Clinic. 

Presently  pending  before  the  Board  of  Supervisors  is  an 
ordinance  for  the  appropriation  of  $70,000.00  to  the  Department 
of  Public  Health  for  its  financing  the  operation  of  the  Haight- 
Ashbury  Free  Medical  Clinic. 

The  Haight-Ashbury  Free  Medical  Clinic  is  a  "section"  of 
Youth  Projects,  Inc.,  a  California  non-profit  corporation, 
incorporated  in  1966.   Its  general  operations  are  governed  by 
the  Board  of  Directors  with  day-to-day  responsibilities  resting 
with  its  officers  and  the  executive  committee  of  the  Board  of 
Directors. 

Supervisor  Feinstein  is  a  member  of  the  Board  of  Directors 
of  Youth  Projects,  Inc. 
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Youth  Projects,  Inc.  is  not  organized  for  pecuniary 
gain  or  profit  and  it  does  not  contemplate  distribution  of 
gains,  profits  or  dividends  to  its  members  and,  further,  no 
part  of  the  profits  or  net  income  of  Youth  Projects,  Inc.  shall 
ever  enure  to  the  benefit  of  any  director,  officer  or  member. 

Directors  of  Youth  Projects  Inc. do  not  receive  any 
compensation  for  serving  in  that  capacity,  and  thus  far, 
directors  are  not  even  reimbursed  for  their  expenses. 

The  net  effect  of  the  passage  of  the  appropriation 
ordinance  here  would  be  to  authorize  the  Director  of  Public 
Health  to  enter  into  a  contract  with  Youth  Projects,  Inc.  on 
behalf  of  the  City  and  County  of  San  Francisco,  wherein  Youth 
Projects  Inc.  would  agree  to  provide  public  health  medical 
services  to  residents  of  the  City  and  County  through  its  Haight- 
Ashbury  Free  Medical  Clinic  for  the  sum  of  $70,000.00. 

Section  8.105(a)  of  the  Charter  provides  in  part  that: 

"No  officer  or  employee  of  the  City  and  County 
shall  be  or  become,  directly  or  indirectly,  interested 
in,  or  in  the  performance  of  any  contract,  work  or 
business  .  .  . ,  the  expense,  price  or  consideration  of 
which  is  payable  from  the  treasury;  ..." 

Under  subdivision  (j)  of  Section  8.105  an  officer  is 
deemed  not  interested  in  a  contract  unless  such  contract  is 
authorized  by  a  board  or  commission  of  which  the  officer  is  a 
member. 

Thus,  it  seems  clear  that  subdivision  (j)  of  Section 
8.105  does  not  exempt  Supervisor  Feinstein  from  any  interest  in 
the  contract  since  she  is  a  member  of  the  board  which  is  autho- 
rizing the  contract. 

As  a  Director  of  Youth  Projects,  Inc.  the  interest  that 
Supervisor  Feinstein  might  have  in  the  contract  would  not  be  an 
economic  or  financial  one  in  view  of  the  prohibition  in  the 
Articles  of  Incorporation  of  Youth  Projects,  Inc.  that  no  part 
of  the  profits  or  net  income  of  the  corporation  shall  ever 
inure  to  the  benefit  of  any  director  and  the  non-payment  of 
any  compensation  or  reimbursement  of  expenses  to  any  director. 
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However,  it  has  been  held  in  Miller  v.  City  of  Martinez 
(1938)  28  C.A.2d  364,  369  that  the  disqualifying  interest  of — ' 
the  officer  need  not  be  a  financial  one.   That  case  goes  on  to 
state  that  purpose  of  conflict  of  interest  statutes  is  to 
remove  all  indirect  influence  of  an  interested  officer  so  that 
nothing  will  prevent  the  officer  from  exercising  absolute 
loyalty  and  undivided  allegiance  to  the  best  interests  of  the 
municipality  which  the  officer  serves  and  concludes  or  follows 
at  page  370: 

"It  would  thus  appear  that  the  '  interest' need 
not  involve  any  direct  financial  gain  upon  the  part 
of  the  public  official.   It  may  be  any  interest  which 
would  prevent  him  from  exercising  absolute  loyalty 
and  undivided  allegiance  to  the  best  interest  of  the 
municipality  he  serves.   He  should  be  absolutely  free 
from  any  influence  other  than  that  which  may  grow  out 
of  the  obligations  he  owes  the  public." 

Under  the  circumstances  here,  by  being  a  member  of  both 
boards  who  would  be  authorizing  the  execution  of  a  contract, 
Supervisor  Feinstein  would  be  unable  to  exercise  absolute 
loyalty  and  undivided  allegiance  to  the  best  interests  of  the 
City  and  County  of  San  Francisco  or  of  Youth  Advocates,  Inc. 
Consequently,  in  my  opinion.  Supervisor  Feinstein  would  have 
an  interest  prohibited  by  Section  8.105(a)  of  the  Charter  as  to 
any  contract  entered  into  with  Youth  Projects,  Inc.  which  may  be 
authorized  by  action  of  the  Board  of  Supervisors  of  which  she 
is  a  member.   This  conclusion  is  reinforced  by  the  amendment  of 
subdivision  (k)  of  Charter  Section  8.105,  wherein  the  provision 
deeming  the  interest  in  a  contract  of  an  officer  of  the  City  and 
County  of  San  Francisco  as  a  non-salaried  officer  of  a  non- 
profit corporation  as  a  "remote  interest,"  was  deleted. 

Under  Section  8.105(a)  any  contract  entered  into  where 
there  exists  a  conflict  of  interest  is  null  and  void  and  under 
Section  8.105(h)  the  official  having  such  conflict  is  guilty  of 
a  misdemeanor  and  shall  be  removed  from  office  upon  conviction. 

Upon  the  assumption  that  the  Board  of  Supervisors  will 
take  favorable  action  upon  the  appropriation  ordinance  afore- 
mentioned and  in  order  that  the  contract  with  Youth  Projects,  Inc, 
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not  be  null  and  void  and  that  Supervisor  Feinstein  not  be 
subject  to  any  criminal  penalties,  it  is  my  opinion  that 
under  the  provisions  of  Charter  Section  8.105  Supervisor 
Feinstein  may  not  remain  a  member  of  both  the  Board  of  Super- 
visors and  the  Board  of  Directors  of  Youth  Projects,  Inc. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Applicability  of  the  Brown  Act 

to  KQED,  Inc.  and  Other  Recipients 
of  Funds  from  the  Publicity  and 
Advertising  Fund 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  July  2,  1975  letter 
written  at  the  direction  of  Supervisor  Quentin  L.  Kopp  request- 
ing my  opinion  as  to  whether  the  Brown  Act  is  considered 
applicable  to  organizations  such  as  KQED,  Inc.  which  are 
recipients  of  funds  from  the  City's  Publicity  and  Advertising 
Fund.   In  a  subsequent  letter,  dated  July  7,  1975,  you  state 
that  KQED,  Inc.  also  receives  funds  from  the  San  Francisco 
Unified  School  District.   I  am  advised  by  the  School  District 
that  these  funds  are  paid  to  KQED,  Inc.  under  contract  for 
providing  closed  circuit  educational  broadcasts  to  the  class- 
rooms in  the  schools  operated  by  the  District. 

The  ant i- secrecy  law,  known  as  the  Brown  Act,  Section 
54950  et  seq.  of  the  Government  Code,  requires  that  meetings 
of  legislative  bodies  of  local  agencies  shall  be  open,  public 
meetings.   (Sec.  54953.) 

Section  54951  of  the  Act  generally  defines  "local 
agency"  as  follov/s: 
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"§  54  9  51.   Local  agency,  definition. 
As  used  in  this  chapter,  'local  agency'  means 
a  county,  city,  whether  general  law  or 
chartered,  city  and  county,  town,  school  dis- 
trict, municipal  corporation,  district, 
political  subdivision,  or  any  board,  commission 
or  agency  thereof,  or  other  local  public  agency." 

The  term  "public  agency"  when  used  in  such  a  context 
is  construed  by  the  courts  to  mean  an  agency  exercising 
governmental  powers  or  some  part  of  governmental  powers. 
(See  VJater  District  v.  County  of  Orange,  30  Cal.App.2d  740; 
Hall  V.  Superior  Court,  198  Cal .  373;  The  Lisbon,  3  F.2d  408; 
American  Book  Company  v.  Shelton,  100  S.W.  725;  Cathcart  v. 
Andersen,  517  P. 2d  980;  Dobrovolny  v.  Reinhardt,  173  N.W.  2d 
8  37.)   Accordingly,  the  phrase  "other  local  public  agency"  as 
used  in  Section  54951  refers  to  an  entity  exercising  govern- 
mental powers  or  some  portion  of  governmental  pov/ers  of  the 
nature  of  the  public  entities  specifically  described  in  the 
section. 

The  Brown  Act  was  amended  in  19  67  and  in  197  0  by  the 
additions  of  Sections  54951 , 1  and  54951.7  respectively  thereto 
which  extend  the  coverage  of  the  Act  to  entities  which  would 
not  ordinarily  be  included  within  the  general  definition  of 
local  agency  as  contained  in  Section  54951.   These  sections 
read  as  follows: 

"§  54951.1   Local  agency;  private  non- 
profit organizations  included 

For  the  purposes  of  this  chapter,  and 
to  the  extent  not  inconsistent  with  federal  law, 
the  term  'local  agency'  shall  include  all  private 
nonprofit  organizations  that  receive  public  money 
to  be  expended  for  public  purposes  pursuant  to 
the  'Economic  Opportunity  Act  of  1964.'" 

"§  54951.7   Local  agency  as  including  non- 
profit corporation  appointed 
by  public  agency  to  acquire, 
construct,  maintain  or  operate 
public  work  project 

'Local  agency'  includes  any  nonprofit 
corporation,  created  by  one  or'  more  public 
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agencies  whose  board  of  directors  is  appointed 
by  such  public  agencies  and  which  is  formed 
to  acquire,  construct,  reconstruct,  maintain 
or  operate  any  public  work  project." 

Section  54952  of  the  Act,  which  defines  the  tenT\ 
"legislative  body,"  also  indirectly  broadens  the  concept  of 
what  is  a  local  agency  within  the  meaning  of  the  Act.   Thus, 
this  section  after  defining  "legislative  body"  m  the  tra- 
ditional and  generally  understood  sense  extends  the  definition 
to  include  "...  any  board,  commission,  committee,  or  other 
body  on  which  officers  of  a  local  agency  serve  in  their      , 
official  capacity  as  members  and  which  is  supported  m  whole 
or  in  part  by  funds  provided  by  such  agency,  whether  such 
board,  commission,  committee  or  other  body  is  organized  and 
operated  by  such  local  agency  or  by  a  private  corporation. 
Section  54952.3  of  the  Act  also  extends  the  definition  of _ 
"legislative  body"  to  include  "...  any  advisory  commission, 
advisory  committee  or  advisory  body  of  a  local  agency, 
created  by  charter,  ordinance,  resolution,  or  by  any^^similar 
formal  action  of  a  governing  body  of  a  local  agency. 

There  is  no  provision  of  the  Brown  Act  which  would  make 
an  organization  subject  to  its  terms  solely  by  reason  of  the 
receipt  of  funds  from  the  City  and  County  of  San  Francisco  or 
from  the  San  Francisco  Unified  School  District.   If  officers  _ 
of  the  City  and  County  or  of  the  School  District  serve  in  their 
official  capacity  on  any  board,  commission,  committee  or  other 
body  which  receives  such  funds,  then  the  provisions  of  the 
Brown  Act  could  be  applicable  by  reason  of  the  above-quoted 
provisions  of  Section  54952  of  the  Act. 

Accordingly,  whether  the  Brown  Act  is  applicable  to 
KQED,  Inc.  or  to  the  approximately  85  other  organizations 
receiving  funds  from  the  Publicity  and  Advertising  Fund  of  the 
City  and  County  would  depend  in  each  case  on  whether  officers 
of  the  City  and  County  served  in  an  official  capacity  as 
members  of  such  organization  or  on  whether  the  particular 
organization  constitutes  a  local  agency  or  an  advisory  body  ot 
a  local  agency  as  defined  in  Sections  54951,  54951.1,  54951.7 
or  54952.3  of  the  Act.        ^ 
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With  specific  reference  to  KQED,  Inc.,  this  television 
station  is  not  a  local  agency  or  an  advisory  body  of  a  local 
agency  as  defined  in  Sections  54951,  54951.7  and  54952.3  of 
the  Act  and  there  is  no  ordinance,  resolution  or  law,  to  my 
knowledge,  which  provides  that  officers  of  the  City  and 
County  or  of  the  School  District  serve  in  their  official 
capacity  as  members  of  this  organization.   I  have  no  informa- 
tion or  knowledge  as  to  whether  it  receives  public  money  to 
be  expended  for  public  purposes  pursuant  to  the  "Economic 
Opportunity  Act  of  1964"  within  the  purview  of  Section  54951.1 
of  the  Brown  Act.   However,  KQED,  Inc.  is  a  private  organiza- 
tion and  not  a  part  of  the  government  of  the  City  and  County 
of  San  Francisco  or  of  the  San  Francisco  Unified  School  Dis- 
trict and  whether  or  not  this  particular  section  of  state 
law  relating  to  the  receipt  of  federal  funds  is,  or  can  be, 
made  applicable  to  this  federally  regulated  communications 
media  consistently  with  federal  law  is  not  a  question  for 
determination  by  this  office. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Terry  A.  Francois 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  Calif, 

Subject:   Campaign  Statements 

Dear  Supervisor  Francois: 

This  is  in  response  to  your  recent  memorandum  asking 
my  advice  on  the  following: 

1.  With  respect  to  the  election  of  the  Mayor, 
does  the  requirement  of  Section  16.511(a)  of  the 
Administrative  Code  that  each  candidate  and  each 
committee  supporting  or  opposing  a  candidate  or 
candidates  file  a  campaign  statement  not  later  than 
40  days  prior  to  the  election  apply  to  the  November 
election  or  the  December  runoff  date? 

2.  If  a  candidate  is  endorsed,  or  a  ballot 
measure  is  endorsed  or  opposed,  by  a  group  that 
expects  to  mail  a  slate  card  and  share  the  cost 
among  the  endorsed  candidates  and  the  proponents  or 
opponents  of  said  measure  or  measure  is  the  pro- 
rate cost  paid  by  the  parties  listed  as  a  contribu- 
tion or  as  an  expenditure? 

With  respect  to  your  first  question,  it  is  my  opinion  that 
the  requirements  of  Section  16.511(a)  apply  only  to  the  November 
election.   Section  9.100-1  of  the  Charter  provides  for  a  runoff 
election  for  the  office  of  mayor  on  the  second  Thursday  of 
December  if  no  single  candidate  receives  a  majority  of  the  votes 
cast  for  all  candidates  for  the  office  of  Mayor  at  the  November 
general  municipal  election.  This  year  the  general  municipal 
election  will  be  held  on  Tuesday,,  November  4th.   The  second 
Thursday  of  December  will  fall  on  the  11th  of  December.   Forty 
days  prior  to  December  11,  1975,  will  be  November  1,  1975.   Thus 
it  would  be  impossible  for  the  tv/o  candidates  who  may  be  involved 
in  the  runoff  election  for  Mayor  to  file  a  campaign  statement 
40  days  prior  to  said  election  since  the  identity  of  such  two 
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candidates  would  not  be  known  until  sometime  after  November  k, 
1975.   A  review  of  the  calendars  for  the  years  1776  to  2000 
indicates  that  in  none  of  these  years  would  there  be  a  span  of 
40  days  between  an  election  held  on  the  first  Tuesday  after 
the  first  Monday  of  November  and  the  second  Thursday  of  December. 

With  respect  to  your  second  question,  it  is  my  opinion 
that  the  candidates  or  the  proponents  or  opponents  of  ballot 
measures  who  share  the  cost  of  preparation  and  distribution  of  a 
"slate  card"  should  report  their  pro-rata  share  of  such  cost  as 
a  cempaign  expenditure.   If  the  group  sponsoring  the  slate  card 
pays  any  part  of  the  cost,  the  candidate  or  the  proponent  or 
opponent  of  the  ballot  measure  should  report  the  same  as  a  cash 
contribution. 

Very  truly  yours. 


THONLAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Thomas  Po  Brady,  Chairman  . 

Assessniant  Appeals  Board 

City  and  County  of  San  Francisco 

Room  2-3,  City  Hall 

San  Francisco,  California  94102 

Subject:   Jurisdiction  of  Assessment  Appeals  Board  to  Increase 
Assessment  on  Real  Property  of  Person  Who  Has  Not 
Filed  Application  for  Equalization 

Dear  Mr.  Brady: 

This  is  in  response  to  your  request  of  July  21,  1975, 
for  my  opinion  as  to  the  authority  of  the  Assessment  Appeals 
Board  to  increase  the  assessment  on  specific  parcels  of  real 
property  upon  application  of  a  person  or  persons  having  no 
property  rights  in  the  affected  parcels. 

Your  letter  indicates  that  certain  tax  paying  property 
owners  seek  to  have  the  Assessment  Appeals  Board  either  increase 
the  existing  assessment  on  some  147  dov7ntov;n  buildings,  or 
order  the  Assessor  to  reassess  such  buildings. 

The  case  of  Stevens  v.  Fox  Realty  Corp.  (1972)  23  Gal. 
App.3d  199  is  in  point.   In  that  case,  Bryan  Stevens,  a  property 
owner,  ta:;payer,  and  resident  of  Los  Angeles  County,  filed  a 
v;rittcn  application  with  the  Los  Angeles  County  Assessraent 
Appeals  Board  requesting  that  the  Board  increase  the  assess- 
ment on  three  parcels  of  real  property  owned  by  Fox  Realty 
Corporation  and  located  within  Los -Angeles  County.   Stevens 
had  no  property  rights  in  the  Fox  Parcels,  but  contended  that 
his  tax  burden  was  increased  by  reason  of  the  alleged  under- 
assessment of  the  Fox  parcels. 
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Tho  Los  Angeles  AssessmGnt;  Appeals  Board  concluded  that 
it  had  inherent  jurisdiction  to  increase  the  assessment  on  any 
individual  parcel  within  the  County,  but  that  Stevens  was  not 
a  proper  party  to  any  such  proceedinj^.   The  Board  thereupon 
elected  to  hold  "an  informal,  investigative  [preliminaryj 
hearing  to  deterraine  V7hether  there  was  reasonable  cause  for 
che  Board  to  invoke  its  jurisdiction  to  set  a  full  equalization 
hearing."   At  the  preliminary  hearing,  the  Assessment  Appeals 
Board  refused  to  allow  Stevens  or  his  attorneys  to  present 
evidence  or  to  cross-examine  Fo::'s  witnesses;  hov^ever,  the 
Board  did,  through  its  ov/n  questions,  elicit  testimony  from 
an  appraiser  brought  to  the  hearing  by  Stevens,  and  the  Board 
further  permitted  Stevens'  attorney  to  suggest  questions  for 
the  Board  to  address  to  this  appraiser.   At  the  conclusion 
of  the  preliminary  hearing,  the  Assessment  Appeals  Board 
found  that  the  evidence  presented  did  not  constitute  reason- 
able cause  for  the  Board  to  invoke  its  inherent  jurisdiction 
to  hold  a  full  equalization  hearing  on  the  question  of  whether 
the  assessment  on  the  Fo>:  properties  should  be  increased. 
The  disputed  assessment  accordingly  was  left  unchanged, 

Stevens  appealed  and  the  case  eventually  reached  the 
Court  of  Appeal,  V7hich  upheld  the  action  of  the  Los  Angeles 
Assessment  Appeals  Board, 

The  court  said: 

"There  is  neither  a  statute  nor  a  rule  vjhlch 
authorizes  the  filing  of  an  application  to  increase 
the  assessment  on  property  of  another  person. 

"After  giving  notice  to  the  person  to  be 
assessed,  a  county  board  of  equalization  (and 
hence  a  county  assessment  appeals  board)  may 
increase  an  assessment  on  its  ovm  motion;  its 
jurisdiction  to  do  so  does  not  depend  upon  the 
filing  of  an  application  stating  that  such 
assessment  is  too  lov;,  and  asliing  that  it  be 
increased.   ( Al lison  Ranch  Hinin rt  Co.  v.  County 
of  Nevada  (Ioy4)~r04  Cal.  161,  164  L3"/  F.  y/3j.) 

"if  such  an  application  is  filed,  a  board 
is  not  required  by  law  to  act  upon  it.   However, 
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the   board  here  did  consider  petitionor ' s  appli- 
cation as  a  request  that  the  board  invoke  its 
jurisdiction  to  increase  the  assessment  of  Fox's 
property,  and  held  a  preliminary  hearing  to 
determine  whether  reasonable  cause  existed  to 
invoke  such  jurisdiction. 

"The  nature  of  that  hearing  was  as  stated 
by  the  board,  i.  e.  ;   it  V7as  not  an  adversary 
proceeding,  but  V'jas  merely  one  in  which  the  board 
v/as  eliciting  information  to  enable  it  to  decide 
whether  to  invoke  its  jurisdiction  to  increase 
the  assessment.   Hence,  petitioner's  status  was, 
at  most,  that  of  a  witness,  not  a  party  litigant. 

Vi*  Vf  -Jf 

".  .  .   As  previously  indicated,  petitioner 
\-7aG    not  a  party  to  the  preliminary  hearing.   His 
only  status  was  that  of  a  x>7itness.   It  was  within 
the  board's  discretion  to  prescribe  the  procedure 
by  which  evidence  was  to  be  presented. 

"There  is  no  law  xvhich  authorizes  the  filing 
of  an  application  with  an  assessment  appeals 
board  to  increase  the  assessment  on  the  property 
of  another  person.   More  significantly,  there 
is  no  law  which  requires  that  upon  the  filing 
of  such  an  application  the  board  grant  a  pre- 
liminary hearing  in  which  the  applicant  is  a 
party  with  all  of  the  rights  pertaining  to  that 
status.   The  applicable  statutes  and  rules  indi- 
cate that  the  granting  of  svich  a  hearing  is 
entirely  V7ithin  the  discretion  of  the  board. 
If  a  hearing  is  granted,  the  board  may  invite 
the  applicant  to  attend  and  present  whatever 
evidence  he  has  to  offer  and  further  may  prescribe 
the  manner  in  which  evidence  is  to  be  presented. 

i<    -J<    ■>'< 

"The  assessment  appeals  board  considered 
petitioner's  application  as  a  request  that  the 
board  invoke  its  jurisdiction  to  increase  the 
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asGGSsment  and  held  a  preliminary  hearing/;  on  that 
rua liter.   As  a  result  of  the  hcarinj^, ,  and  in  the 
exercise  of  its  lav/ful  discretion,  the  board 
dGLermined  not  to  invoke  its  jurisdiction.   Man- 
damus does  not  lie  to  compel  the  board  to  do 
differently." 

The  St: evens  case  is  not  the  only  case  holding;  that  an 
assessment  appeals  board  or  other  county  board  of  equalization 
may  increase  an  assessment  on  its  ov7n  motion.   The  same  rule 
V7as  announced  as  early  as  1S94  in  the  case  of  Allison  IVinch 
Minin^-.  Co.  v.  County  of  Nevada,  104  Cal.  161.   It  is  cqualTy 
well  setiTicd,  ho\7ever,  that  an  assessment  appeals  board  or 
county  board  of  equalization  can  increase,  or  lov/er,  an  assess- 
ment  only  on  the  basis  of  competent  evidence.   As  stated  in 
City  of  Oakland  v.  Southern  Pacific  Co.  (1900)  131  Cal.  227:  ' 

"The  council  of  plaintiff,  sittinp;  as  a 
board  of  equalization,  after  notice  to  defendant, 
but  V7ithout  evidence  or  testimony  of  any  lind 
as  to  the  value  of  defendant's  property  described 
in  its  assessment,  increased  and  raised  the 
assessment  as  made  by  the  assessor  six  hundred 
and  eip,hty-one  thousand  five  hundred  dollars, 
v/hich  araount  was  by  resolution  directed  to  be 
added  to  the  assessed  valuation  of  the  property 
V7hich  had  been  so  assessed  by  the  assessor. 
The  main  question  in  the  case  is  as  to  whether 
or  not  the  board  of  equalization  had  power  to 
so  increase  the  assessment  without  hearing  or 
taking  any  evidence  whatever. 


"The  assessor  is  the  officer  expressly 
authorized  by  lav7  to  fix  the  value  of  all  pro- 
perty for  the  purposes  of  taxation.   His  valu- 
r.tion  is  presumed  to  be  correct,  Ijut  the  sections 
of  the  code  cited  provide  a  remedy  for  the  cor- 
rection of  errors  of  judgment  or  mistal>-cs  made 
by  him  in  his  valuations.   He  is  not  required 
to  hear  evidence,  but  must  use  his  best  judgment 
in  the  first  place  and  fix  the  actual  cash  value 
of  the  property  according  to  the  rules  laid  dov7n 
for  his  guidance.   In  so  doing  he  should  use  his 
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knowlcdf'^e  of  values  and  of  comparative  values, 
V7il-h  the  aim  and  purpose  of  assessing  all  pro- 
perty at  its  full  cash  value,  no  matter  who 
the  ov/nor  thereof  may  be.   The  legislature 
evidently  intended  to  provide--not  a  tribunal 
to  reassess  the  property--but  a  body  clothed 
vjith  the  authority  to  hear  and  determine  if  the 
assessor  has  equally  and  impartia].ly  performed 
his  duty.   The  board  so  created  has  not  the  power 
of  its  own  volition  and  on  its  opinion  or  the 
opinion  of  its  members,  vjithout  hearing  evidence, 
to  reassess  the  property.   If  it  had  such  power 
there  should  be  some  tribunal  to  correct  the 
assessments  so  made  by  the  board. 

ic    Vf  Vf 

".  .  .  [I]t  has  become  the  settled  rule 
in  this  state  that  the  board  can  only  act  upon 
evidence  in  raising  or  lowering  an  assessment. 
VJo  are  aware  that  a  different  rule  has  been 
announced  in  some  states,  but  generally  the  rule 
in  such  cases  has  been  based  upon  the  peculiar 
v7ording  of  the  statute  under  which  the  decision 
has  been  rendered.   But  when  such  is  not  the  case, 
we  thin!:  the  rule  as  herein  announced  the  better 
and  safer  one." 

The  Stevens.  Allison  Ranch,  and  Southorn  Pncific  cases, 
in  my  opinion,  are  applicable  to  the  request  now  pending 
before  the  San  Francisco  Assessment  Appeals  Board  and  described 
in  your  letter  of  July  21,  1975.   Nothing  in  Article  XIII  of 
the  California  Constitution,  as  amended  in  197A,  or  in  the  San 
Francisco  Assessment  Appeals  Board  Rules,  requires  a  revision 
of  the  holdings  in  those  cases. 

In  conclusion,  my  opinion  is  as  follows: 

1.   The  San  Francisco  Assessment  Appeals  Board 

has  inherent  jurisdiction,  on  its  ov7n  motion, 
to  increase  one  or  more  individual  assess- 
ments in  order  to  equalize  the  values  of 
property  on  the  local  assessment  roll.   Cal. 
Const.  Art.  XIII,  §  16;  Stevens  v.  Fox  Realty 
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2. 


3. 


Corp.  (1972)  23  Cal.,\pp.3d  199;  Allison 
1( a nch  Minin,'^  Co.  v.  County  of  Nevada  (18 9 A ) 
TO  A  Cai .  TbL.      Any  such  increase,  ho  w  e  v  e  r , 
can  be  made  only  on  the  bacis  of  competent 
evidence  as  to  the  value  of  the  property 
assessed  (Oak  land _y .  Southern  Pacific  Co. 
(1900)  131  Cal.  22b),    and  after  pivinp,  notice 
to  the  person  assessed  (Stevens  v.  Fox  Pvoalty 
Corp.  ,  supra).   Although  the  lioard  has  juris- 
ciiction  Itself  to  order  an  increase  in  an 
individual  assessment,  it  has  no  jurisdiction 
to  order  the  Assessor  to  chan,<3e  his  opinion 
of  value.   Title  13  (Public  Revenues)  Cal. 
Adm.  Code,  Rule  No.  302. 

The  inherent  jurisdiction  of  assessment 
appeals  boards  to  increase  individual  assess- 
ments upon  the  basis  of  competent  evidence 
and  after  giving  notice  is  not  dependent  upon 
the  filing  of  any  petition  for  equalization 
alleging  that  such  assessment  is  too  low  and 
asking  that  it  be  raised.   Stevens  v.  Vok 
Realty  Corn.  ,  svi  or  a ;  Allison  Ivinch  r-'inlng 
"C o.  V.  County  oF  I ; cvacTa^  siipra.   In  fact, 
"^ir  sucn  application  is  fiied^  a  board  is 
not  required  by  lav;  to  act  upon  it."  Stevens 
y.  Fox  Realty  Corp. ,  supra.   In  short,  it 
"is  discretionary  vFith  the  Assessment  Appeals 
Board  v/hether  or  not  to  take  action  in  con- 
nection with  any  such  petition  requesting 
an  increase  in  the  assessment  of  property 
in  v;hich  the  petitioner  has  no  property  rights. 

If  the  Assessment  Appeals  Board,  in  its 
discretion,  decides  to  act  upon  any  svich 
petition,  or  decides  on  its  ov/n  motion  to 
investigate  vjhether  any  particular  assess- 
ment should  be  increased,  one  approved  pro- 
cedure is  to  hold  an  "informal,  investirat ive 
[preliminary]  hearing  to  determine  whether 
there  [is]  reasonable  cause  for  the  Board 
to  invoice  its  jurisdiction  to  set  a  full 
equalization  hearing."   Stevens  v.  Vox   Rcnlty 
Corp^,  supra.   If  any  sucn  preliminary  hearing 
"is  held,  the  Board  may  prescribe  the  manner 
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in  V7hich  evidence  is  to  be  presented.   It  may 
receive  any  evidence  vjhich  it  feels  vrould  be 
helpful  in  the  exercise  of  the  Pjoard's  duties, 
but  persons  who  have  no  property  rip.hts  in 
the  affected  parcel  have  no  absolute  right 
to  present  evidence  or  to  cross-examine  v/i.t- 
nesses.   Stevens  v.  Fox  Realty  Corp. ,  supra. 

4,   If  the  Assessment  Appeals  Board,  in  its  dis- 
cretion, decides  to  hold  a  "full  equalization 
hearing,  '  on  the  question  of  v;hether  or  not 
a  particular  assessment  should  be  increased, 
the  Board  can  order  an  increase  in  the 
assessment  only  on  the  basis  of  competent 
evidence  as  to  the  value  of  the  subject 
property  and  after  giving  a[)propriate  notice 
to  persons  v;hose  tax  liability  might  thereby 
be  increased.   City  of  Da!- land  v.  Southern 
v.  Southern  Pacitn.c  Co.  ,  supra;  Stevens  v. 
i''ox  Realty  Corp.  ,  supra . 

Very  truly  yours. 


THGLIAS  H.    O'CONNOR 
City  Attorney 
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Honorable  Dianne  Feinstein,  President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legislation  Prohibiting  Consuming  of 
Alcoholic  Beverages  on  San  Francisco 
Streets 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  letter  in  which  you 
inquire  as  to  whether  or  not  the  City  can  prohibit  the  con- 
sumption of  alcoholic  and  intoxicating  beverages  on  the 
streets  of  San  Francisco.   You  state  that  this  is  becoming 
a  major  problem  in  the  Tenderloin  and  other  areas  where 
senior  citizens  are  subject  to  the  increasingly  abusive 
behavior  of  those  who  have  consximed  alcoholic  beverages. 

As  far  as  being  intoxicated  on  the  streets,  the  State 
has  preempted  the  field.   (Penal  Code,  Sec.  647(f);  People  v. 
Lopez,  59  Cal.2d  653;  In  re  Koeluie,  59  Cal.2d  646;  In  re 
Zorn,  59  Cal.2d  650.)   In  accordance  with  these  cases,  a  city 
ordinance  attempting  to  make  certain  acts  pertaining  to 
intoxication  in  a  public  place  criminal  is  in  conflict  with 
state  law  and  is  void. 

There  is,  however,  authority  that  a  city  ordinance 
prohibiting  the  consumption  of  intoxicating  beverages  on  any 
street,  sidewalk,  alley,  highway,  or  playground  is  not  pre- 
empted by  state  law  and  is  a  valid  exercise  of  municipal 
power.   In  People  v.  Butler,  252  Cal.App.2d  1053  (1967)  the 
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court  reviewed  the  appellate  decision  cases  on  state  pre- 
emption and  concluded  that  the  state  had  only  occupied  the 
field  of  intoxication  in  public  places  and  had  left  the 
field  of  consumption  on  public  streets  as  a  municipal  affair 
which  could  be  regulated  by  ordinance.   The  court  stated  as 
follows; 

".  .  .  Unless  action  by  the  city  is 
barred  by  the  enactment  of  state  laws 
exclusively  preempting  the  field,  most 
certainly  a  city  would  be  empowered  to  con- 
trol the  actual  and  potential  social  hazard 
created  by  the  consumption  of  alcohol  on 
the  streets,  etc. 

"The  provisions  of  article  XX,  section 
22  of  the  California  Constitution  provide  in 
part:  'The  State  of  California  .  .  .  shall 
have  the  exclusive  right  and  power  to  license 
and  regulate  the  manufacture,  sale,  purchase, 
possession,  and  transportation  of  alcoholic 
beverages  within  the  state  .  .  . '   It  will  be 
noted  that  the  above  section  by  its  terms 
preempts  the  manufacture,  sale,  purchase, 
possession,  and  transportation  of  such  bever- 
ages, but  make  no  mention  of  consumption. 

"State  laws,  to  be  sure,  have  been  adopted 
to  regulate  consumption  under  certain  specific 
conditions  and  situations.   For  example,  state 
law  proscribes  the  drinking  of  liquor  in  a 
vehicle  upon  a  public  highway  {Veh.  Code, 
§  2  3121) ,  drinking  on  public  school  grounds 
(Bus.  &  Prof.  Code,  §25606),  drinking  on 
licensed  (Bus.  &  Prof.  Code,  §25632)  and  unli- 
censed (Bus.  &  Prof.  Code,  §  25604)  premises, 
and  drinking  by  minors  in  any  on-sale  licensed 
premises  (Bus.  &  Prof.  Code,  §25658).   We  do 
not  believe  that  by  the  adoption  of  such 
selective  laws,  the  Legislature  intended  to  say 
that  it  had  covered  all  those  areas  wherein  the 
consumption  of  alcoholic  beverages  might  create 
police  problems.  ..." 


Letter  Opinion  No.  75-87 


Honorable  Dianne  Feinstein    3  July  24,  1975 


(See  also  Galvin  v.  Superior  Court,  70  Cal.2d  851;  Christmat 
V.  County  of  Los  Angeles,  15  Cal.App.3d  590;  People  v. 
Carnesi,  16  Cal.App.3d  863.) 

You  are  therefore  advised  that  in  my  opinion  the 
Board  of  Supervisors  may  enact  an  ordinance  which  would  pro- 
hibit the  consuinption  of  intoxicating  beverages  on  the  streets 
of  San  Francisco. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Bernard  Orsi 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 

Subject:   Charter  Sec.  8.404;  Carmen's  Working 

Conditions  and  Benefits;  Cost  of  Living 
Clause;  Pension  Contributions  for  Union 
Officers 

Dear  Mr.  Orsi: 

In  your  letter  of  July  23,  1975  you  inquire  whether  a 
cost-of-living  wage  adjustment  benefit  contained  in  the  Chicago 
Transit  Authority  collective  bargaining  agreement  with  its  bus 
operators  can  bo  certified  as  a  fringe  benefit"  to  be  paid  to 
the  municipal  railway  carmen  under  the  provisions  of  Charter  Sec, 
8.404.   It  is  the  understanding  of  this  office  that  the  Chicago 
contract  is  one  of  those  which  will  be  used  to  determine  the 
hourly  wage  of  San  Francisco  carmen  for  fiscal  1975-76.   It  is, 
therefore,  one  of  the  collective  bargaining  agreements  which 
sets  an  upper  limit  on  fringe  benefits  for  San  Francisco  carmen 
under  Charter  sec.  8.404(f). 

On  March  4,  1970  this  office  advised  the  Mayor  by 
letter  that  the  cost-of-living  adjustment  clause  contained  in  two 
collective  bargaining  agreements  was  a  condition  and  benefit, 
and  not  a  part  of  the  rate  of  pay,  and  could  not  therefore  be 
included  in  determining  the  "average  of  the  two  highest  wage 
schedules"  for  the  purpose  of  setting  the  hourly  wage  rate  for 
San  Francisco  carmen  under  Charter  sec.  8.404(a)  and  (b) .   The 
decision  to  which  you  refer.  Squire  v.  San  Francisco,  12  C.A.3d 
974  (1970) ,  was  taken  on  appeal,  and  the  appellate  court  affirmed 
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a  trial  court  decision  that  that  portion  of  a  rate  of  pay  which 
was  added  on  due  to  application  of  a  cost-of-living  clause,  was 
not  a  part  of  the  wage  schedule  for  the  purpose  of  establishing 
the  basic  hourly  rate  of  pay.   The  issue  before  the  court  did 
not  reach  the  question  whether  a  cost-of-living  wage  adjustment 
clause  would  be  a  working  condition  or  benefit  under  Charter 
sec.  8.A04(f).   This  office  is  of  the  opinion  that  a  cost-of- 
living  wage  adjustment  provision  is  a  valid  working  condition 
under  Charter  sec.  8.404(f),  for  the  reasons  stated  in  the  letter 
to  the  Mayor  dated  March  4,  1970.   A  copy  of  that  letter  is 
attached. 

Subsequent  to  your  letter  of  July  23,  members  of  your 
staff  have  inquired  orally  as  to  the  legality  of  adding  the 
following  language  to  the  fringe  benefit  ordinance: 

"Pension  Contribution  for  Union  Officers 

An  operator  while  on  leave  of  absence  for  the  purpose  of 
serving  on  a  full  time  basis  as  an  officer  or  representa- 
tive of  the  employee  organization  representing  the  opera- 
tors shall,  subject  to  appropriation  of  funds  by  the 
Board  of  Supervisors,  be  entitled  to  have  an  amount 
deposited  by  the  Railway  in  a  fund,  such  amount  to  be  paid 
to  such  operator  as  a  pension  contribution  in  a  lump  sum 
upon  his  retirement  from  the  City  and  County  service. 

The  amount  to  be  so  deposited  in  such  fund  shall  not 
exceed  the  amount  paid  per  operator  into  a  similar  type 
of  fund,  or  the  equivalent  value  of  retirement  benefits 
provided,  by  tlTe  Transit  Authority  of  New  York  City  for 
operators  of  that  authority  on  leave  of  absence  for  union 
business.   The  Public  Utilities  Commission  shall  request 
specific  appropriation  of  the  funds  required  for  deposit 
in  such  fund.   The  procedures  for  effecting  this  benefit 
shall  be  included  in  the  Public  Utilities  Commission 
Memorandum  of  Agreement  with  the  Transport  Workers  Union. 

The  Civil  Service  Commission  will  submit  to  the  Board  of 
Supervisors  an  amendment  to  this  provision  (Section  22) 
upon  the  determination  of  the  appropriate  regulations  for 
establishing  the  fund  here  provided." 
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The  proposed  language  is  sufficiently  similar  to  that 
discussed  in  City  Attorney's  Letter  Opinion  No.  72-119  dated 
December  6,  1972,  that  the  conclusion  there  reached  is  applicable 
here.   In  short,  any  provision  for  maintenance  of  pension  contri- 
butions by  the  City  for  employees  on  leave  of  absence  to  work  for 
a  union,  would  require  a  charter  amendment.   A  copy  of  Letter 
Opinion  No.  72-119  is  attached  for  your  information  as  it  discusses 
the  problem  in  detail. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT.  : 
SAN  FRANCISCO 
PUBLIC   LIBRARY 

Supervisor  QuenCin  L.  Kopp 

235  City  Hall 

San  Francisco,  Calif.  94102 

Subject:   Water  Charges  to 

City  of  Mountain  View 

Dear  Supervisor  Kopp: 

By  letter  of  June  24,  1975  you  request  ray  advice  "on 
the  legality  of  increasing  the  water  rates  for  the  City  of 
Mountain  View  charged  by  the  City  and  County  of  San  Francisco". 

You  further  state  in  said  letter  that  your  "request 
is  based  on  the  recent  report  that  Mountain  View  has  increased 
nearly  sixfold  its  charge  to  San  Francisco  for  disposing  of 
garbage  within  its  city  limits". 

Upon  the  bases  below  stated,  your  purpose  and  reason 
for  increasing  San  Francisco  water  charges  to  the  City  of 
Mountain  View  cannot  legally  be  effectuated. 

Basic  utility  rate-fixing  law  forbids  discriminatory 
differences  between  rates  charged  persons  or  entities  in  the 
same  general  category  and  classification.   (41  Cal.Jur.(2)  320; 
73  C.J.S.  1048-1049) 

Rates  may  vary  between  different  classes  or  categories 
of  service,  and  such  variance  is  npt  necessarily  viewed  as  unlawful 
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discrimination.   (Durant  v.  City  of  Beverly  Hills,  39  Cal.App. 
(2)  333)   Indeed,  our  own  charter  makes  provision  for  different 
rates  for  different  classes  of  users  of  the  same  utility  service, 
(Charter  Section  3.598)   However,  any  such  rate  as  may  be  attempted 
to  be  imposed  must  be  reasonable,  and  must  be  predicated  upon 
whatever  elements  and  circumstances  make  up  the  cost  of  production 
and  delivery  of  the  commodity  or  service  being  rendered  by  the 
utility.   As  a  cost  factor,  some  added  charge  against  non-San 
Francisco  users  could  legally  be  based  upon  construction,  main- 
tenance and  financing  obligations  incurred  by  San  Francisco  in 
the  development  of  the  water  service  phase  of  the  entire  Hetch 
Hetchy  Project. 

It  is  also  possible,  as  explained  in  the  Durant  case, 
supra,  to  justify  a  different  rate  for  users  beyond  the  geograph- 
ical limits  of  San  Francisco.   (Of  course,  upon  the  basis  of  Raker 
Act  involvements  to  be  discussed  below,  this  Durant  case  concept 
is  under  Federal  Court  challenge  in  City  of  Palo  Alto  ct  al.  v. 
City  and  County  of  San  Francisco)   The  following  illuminating 
language  appears  in  the  Durant  opinion:   (39  Cal.App. (2)  138-139) 

".  .  .  .  The  fundamental  theory  of  rate  making  for  public 
utilities  is  that  there  shall  be  but  one  rate  for  a  par- 
ticular service,  and  a  charge  made  to  one  patron  or  con- 
sumer different  from  that  made  to  another,  for  the  same 
service  under  like  circumstances,  constitutes  undue  dis- 
crimination  and  renders  the  charge  improper.   The  fact, 
however,  that  a  rate  is  discriminatory  by  comparison  with 
another  rate  does  not  necessarily  establish  or  imply  that 
either  of  them  is  unreasonable  in  the  sense  of  being 
inadequate  or  exorbitant  ...   It  is  only  unjust  or 
unreasonable  discrimination  which  renders  a  rate  or  charge 
unreasonable;  and  a  utility  may,  without  being  guilty  of 
unlawful  discrimination,  classify  its  customers  or  patrons 
upon  any  reasonable  basis"j  as  according  to  the  purpose  for 
vniich  they  receive  the  utility's  service  or  product,  or 
the  quantity  or  amount  received,  and,  subject  to  the  general 
requirements  of  reasonableness,  make  separate  rates  for  each 
class  or  group  .  .  .  ."   (emphasis  added) 

\-/hether  a  difference  in  rates  between  users  constitutes 
illegal  discrimination,  or  may  be  sustained  as  a  reasonable  exer- 
cise of  rate-making  power,  is  largely  an  issue  of  fact  dependent 
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upon  the  attendnnt  circumstances  of  each  case.   (Berringer  v. 
United  States,  319  U.S.  1;  City  and  County  of  San  Francisco  v. 
Western  AlFTincs.  204  Cal.App.  (2)  105)  '  ~ 

An  increase  of  water  rates  for  the  City  of  Mountain 
View  must  conform  to  all  of  the  legal  standards  discussed  above, 
and  could  not  be  legally  supported  solely  upon  a  factual  premise 
that  "Mountain  View  has  increased  nearly  sixfold  its  charge  to 
San  Francisco  for  disposing  of  garbage  within  its  city  limits". 

In  addition,  it  will  be  recalled  that  the  entire  issue 
of  disparite  rates  between  San  Francisco  water  users  and  so-called 
"suburban"  and  other  bay  area  water  users  is  presently  in  litiga- 
tion in  our  local  Federal  courts.   (City  of  Palo  Alto  et  al  y. 
City  and  County  of  San  Francisco,  U.  S.  District  Court,  Civil  No. 
74  1997  LHB;  U.  S.  Court  of  Appeals,  9th  Circuit,  No.  75-1256) 
The  District  Court  has  issued  a  preliminary  injunction  forbidding 
San  Francisco  from  adopting  any  water  rates  except  such  rates  as 
would  be  "reasonable,  non-discriminatory  and  uniform"  as  between 
users  in  San  Francisco  and  "the  plaintiffs  and  other  suburban 


users. 


II 


Hence,  under  the  compulsion  of  the  injunction,  no  water 
rate  for  Mountain  View  may  be  other  than  "reasonable,  non-discrim- 
inatory and  uniform"  -  as  matched  against  a  rate  for  San  Franciscans, 
as  well  as  for  the  plaintiffs  and  other  suburban  users.   Of  course, 
the  order  granting  that  injunction  is  on  appeal;  but,  as  of  now, 
its  effect  is  completely  binding. 

As  I  interpret  the  theme  of  your  letter,  "increasing  the 
water  rates  for  the   City  of  Mountain  View"  is  intended  to  be 
retaliatory  because  "Mountain  View  has  increased  nearly  sixfold 
its  charge  to  San  Francisco  for  disposing  of  garbage  within  its 
city  limits".   Such  purport  would  cloarly  conflict  with  the  injunc- 
tive proscription  against  rate-fixing  that  would  not  be  "reasonable, 
non-discriminatory  and  uniform". 

For  the  reasons  expressed  above,  you  are  advised  that 
such  water  rate  increase  to  Mountain  View  cannot  legally  be  fixed. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Hon.  Quentin  L.  Kopp 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:  Legislation  to  Transfer  all  Legal 
Matters,  Purchasing  Activities  and 
Architectural  Services  Involving 
the  School  District  to  the  School 
District 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  containing  certain 
inquiries  regarding  the  San  Francisco  Unified  School  District 
and  requesting  legislation  transferring  all  legal  matters,  pur- 
chasing activities  and  architectural  services  involving  the 
School  District  to  the  School  District. 

Regarding  the  transfer  of  legal  matters,  the  only  pro- 
vision in  the  Education  Code  specifically  authorizing  the  School 
District  to  hire  an  attorney  as  an  employee  of  the  District  is 
Section  9^5.   Although  Section  9^5  contemplates  the  hiring  of  an 
administrative  adviser  who  would  "assist  the  legal  counsel  of 
the  district  in  the  preparation  and  conduct  of  school  district 
litigation,"  Education  Code  Sec.  1016  provides  that  the  School 
District  can  "utilize  an  administrative  adviser  to  prepare  and 
conduct  school  district  litigation." 

The  City  Attorney  as  county  counsel  for  the  County  of 
San  Francisco  has  a  duty  under  state  law  to  represent  the  school 
district  in  legal  matters  to  the  extent  that  such  representation 
is  not  otherwise  provided  by  the  school  district  pursuant  to  the 
provisions  of  the  Education  Code  (see  Sec.  1015,  Education  Code; 
Sec.  26529,  Government  Code;  Sec.  3.^01,  Charter,  and  43  Cal.Jur. 
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2d,  Rev.,  Sec.  137,  p.  568). 

Furthermore,  the  Attorney  General  held  in  Opinion  No. 
49-202  that  the  county  counsel  could  not  refuse  to  represent 
the  School  District  even  if  requested  to  do  so  by  the  Board  of 
Supervisors,  unless  County  has  interests  adverse  to  District. 
(See  15  Ops.  Att.  Gen.  46.) 

Representation  of  the  School  District  is  clearly  a 
matter  of  state  law.   Accordingly,  I  have  not  prepared  legisla- 
tion which  would  in  effect  relieve  the  City  Attorney  of  duties 
required  by  state  law.   Hov;ever,  I  eon.   attaching  to  this  letter 
a  copy  of  S.B.  1020,  introduced  by  Senator  Stiern  and  amended 
in  Senate  on  June  2,  1975.  You  will  note  that  S.B.  1020  would 
add  Section  945.1  to  the  Education  Code  authorizing,  not  mandat- 
ing, school  district  to  appoint  legal  covinsel  "in  lieu  of  appoint- 
ing an  administrative  adviser  pursuant  to  Sec,  945."   In  the 
language  of  the  Legislative  Counsel,  "the  bill  would  relieve 
county  counsels  and  district  attorneys  of  the  duty  of  performing 
services  for  v:hich  a  legal  counsel  is  employed  to  perform." 
This  would  appear  to  be  the  result  you  wish  to  achieve. 

You  also  request  legislation  transferring  all  School 
District  purchasing  activities  from  the  City  to  the  School 
District. 

Article  9,  Section  l4  of  the  California  Constitution 
authorizes  the  Legislature  to  provide  for  the  incorporation  and 
orgamization  of  school  districts. 

Section  5.100  of  the  Charter  of  the  City  and  County  of 
San  Francisco  provides  that: 

"All  of  the  public  schools  of  the  school 

district  of  the  city  and  county  shall  be  under 

the  control  and  meinagement  of  a  board  of 
education.  ..." 

Regarding  monetary  matters.  Section  5.101  of  the  Charter 
provides  in  part: 

"The  board  shall  establish  regulations 
subject  to  the  approval  of  the  controller  for 
the  disbursement  of  all  moneys  belonging  to 
the  school  department  or  the  school  fund  or 
funds,  and  to  secure  strict  accountability  in 
the  expenditure  thereof." 
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Under  the  authority  of  Section  5.101,  the  Purchaser  of 
the  City  and  County  of  San  Francisco  presently  makes  purchases 
for  the  San  Francisco  Unified  School  District.   However,  I  know 
of  no  legal  objection  to  the  Board  of  Education,  by  \>;ay  of 
exercising  its  control  and  management  of  the  schools  and  the 
property  of  the  school  district,  availing  itself  of  its  own 
purchasing  services  or  those  of  the  State.   (See  City  Att.  Ops. 
69-58,  dated  May  27,  I969.)   Furthermore,  Education  Code  Section 
15801  provides  that  "the  governing  board  of  any  school  district 
shall  manage  and  control  school  property  within  its  district." 

It  must  be  remembered  that  although  the  San  Francisco 
Unified  School  District  covers  the  same  territory  as  the  City 
and  County  of  San  Francisco,  it  is  a  separate  entity.   Lansing 
y.  Bd.  of  Educ,  7  Cal.App.2d  211.   "The  school  system  has  been 
held  to  be  a  matter  of  general  concern,  rather  than  a  municipal 
affair  and,  consequently,  is  not  committed  to  the  exclusive 
control  of  local  government."  Butterworth  v.  Boyd,  12  Cal.2d  l40. 

Accordingly,  I  am  of  the  opinion  that  the  San  Francisco 
Unified  School  District  has  the  power  to  exercise  its  ovni  purchas- 
ing activities  without  the  necessity  of  any  legislation. 

Parenthetically,  it  is  my  recollection  and  understand- 
ing that  prior  controllers  of  the  City  and  County  of  San  Francisco 
insisted  that  the  School  District  allow  the  City  Purchaser  to 
make  all  purchases  for  the  School  District.   This  was  the  practice 
in  order  to  give  the  City  a  measure  of  control  over  School  District 
purchases. 

You  next  inquire  as  to  the  situation  of  transferring 
School  District  architectural  services  from  the  City  Architect  to 
the  School  District. 

The  School  District's  authority  to  employ  its  own 
architects  and  other  consultants  necessary  for  the  repair  and  con- 
struction of  schools  is  obviously  restricted  where  the  funds  used 
for  repair  or  construction  are  City  funds.   For  instance,  recon- 
struction of  schools  to  bring  them  into  compliance  with  the  Field 
Act  was  financed,  in  part,  by  a  1973  general  bond  issue  which  pro- 
duced City  funds  -  not  School  District  funds.   Such  funds  are 
subject  to  City  Charter  restrictions  providing  for  control  by  the 
City  Department  of  Public  V^orks. 
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The  Charter  of  the  City  and  County  of  San  Francisco,  as 
recodified  on  November  2,  1971,  provides  in  Section  11.101: 

"The  pov^ers  or  duties  vested  in  city  and 
county  officers,  boards  or  commission  by  law 
or  under  the  charter  superseded  by  this  charter 
shall  be  exercised,  continued  and  carried  out 
by  their  successors  or  by  other  city  and  county 
officers,  boards  or  commissions,  consistent  with 
the  provisions  of  this  charter." 

Section  11,102  further  amplifies  the  continuity  of  func- 
tions, powers  and  duties.  The  1932  Charter,  before  it  was  recodi- 
fied, contained  the  same  provisions  in  Sections  2  and  23. 

The  Charter  v;hich  the  1932  Charter  superseded  v^as  last 
amended  in  I929.  Article  6,  Chapter  1,  Section  9(6)  provided: 

"The  board  of  public  works  shall  have  charge, 
superintendency,  and  control,  under  such  ordi- 
nances as  may  from  time  to  time  be  adopted  by  the 
board  of  supervisors  ...  of  the  construction  of 
any  and  all  public  buildings  and  structures  under 
plans  duly  approved  by  the  various  departments, 
including  all  school  houses  and  fire  department 
buildings,  and  the  repair  and  maintenance  of  any 
and  all  buildings,  ajid  structures  ov;ned  by  the 
City  and  County." 

As  stated  in  City  Att.  Ops.  66-40-A,  dated  June  8,  I966 

"It  may  be  preliminarily  noted  that  the  Board 
of  Supervisors  does  not  have  the  pov;er  to  select 
or  establish  sites  for  school  buildings  to  be 
operated  and  maintained  by  the  San  Francisco  Unified 
School  District.   This  pov;er  is  vested  In  the  San 
Francisco  Board  of  Education  under  provisions  of 
sections  9  and  I35  of  the  Charter,  and  sections 
15001  to  15010  of  the  Education  Code.   (See 
Atherton  v.  Superior  Court,  I59  C.A.2d  4l7;  People 
V.  Oken,  159  C.A.2d  45b. ) 

"insofar  as  the  expenditure  of  funds  for  the 
acquisition  of  school  sites  is  concerned,  the  Board 
of  Supervisors  has  no  control  over  the  budget  of 
the  School  District  or  the  expenditure  of  School 
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District  funds.   (Sections  9  and  135  of  the 
Charter;  Kennedy  v.  t4iller,  97  Cal.  429; 
Esberg  v.  Badaracco,  202  Cal.  110.)   Hovjever, 
v/hen  the  Board  of  Supervisors  has  submitted 
to  the  electorate  of  the  City  and  County  of 
San  Francisco  a  proposition  to  incur  bonded 
indebtedness  for  school  purposes  and  the 
electorate  has  authorized  such  an  indebted- 
ness, the  funds  realized  from  the  sale  of  the 
bonds  are  City  and  County  funds  and  the  Board 
of  Supervisors  has  control  over  the  appropri- 
ations to  be  made  from  such  bond  funds. 
(Municipal  Bond  Act  of  I90I,  sections  4360O 
to  43638  of  the  Government  Code;  In  Re  Wetmore, 
99  Cal.  l46;  Law  v.  City  and  County  of  San 
Francisco,  l44  Cal.  3^4;  I^ines  v.  Del  Valle, 
201  cal.  273.)" 

Thus,  you  are  advised  that  where  City  funds  are  involved, 
as  in  the  case  of  funds  received  by  past  bond  elections,  future 
legislation  cannot  change  the  manner  of  expenditure.   This  is  so 
since  the  funds  raised  by  the  sale  of  bonds  generally  must  be 
spent  in  the  manner  specified  at  the  tirae  the  bonds  are  authorized. 
See  City  Att.  Ops.  72-21,  dated  March  28,  1972. 

I  ajn  of  the  opinion  that  it  will  require  a  charter  amend- 
ment to  vest  the  power  and  the  duty  in  the  School  District  to  pro- 
vide the  architectural  services  for  school  construction  or  improve- 
ments to  be  finar\ced  under  future  city  and  county  bond  proposals 
adopted  by  the  electorate. 

Finally,  you  have  inquired  as  to  the  number  of  matters 
this  office  is  handling  for  the  School  District.   Please  be  advised 
that  approximately  250  claims  for  Workmen's  Compensation  benefits 
involving  School  District  personnel  are  presently  being  handled  by 
this  office.   In  addition,  as  of  June  30,  197^,  there  were _ 13b 
School  District  cases  open  and  pending  in  this  office.   Thxrty- 
three  new  cases  were  filed  during  the  197^-75  fiscal  year.   The _ 
number  of  School  District  cases  closed  out  during  the  1974-75  fiscal 
year  has  not  yet  been  compiled.   In  addition,  this  office  constantly 
performs  a  v;ide  range  of  legal  services  for  the  School  District, 
too  nvunerous  to  compile. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Lawrence  Lequennec 
Registrar  of  Voters 
Room  155,  City  Hall 
San  Francisco,  Calif 

Subject:   Duty  of  Petitioner  to  Precinct 

Initiative  and  Referendum  Petitions 
in  Municipal  Elections 


Dear  Mr.  Leguennec: 

This  is  in  response  to  your  recent  request  in  which 
you  ask  whether  or  not  the  precincting  of  signatures  on  an 
initiative  or  referendum  petition  has  been  transferred  from 
the  filer  of  the  petition  to  the  Registrar  of  Voters. 

Charter  Section  9.109  states  that  the  filing,  veri- 
fication and  certification  of  initiative,  referendum  and 
recall  petitions  shall  be  in  accordance  with  general  law. 
There  is  no  requirement  in  the  Charter  for  precincting  peti- 
tions. 

Chapter  3  of  the  Elections  Code  of  the  State  of 
California  governs  municipal  elections  and  in  accordance  with 
Charter  Section  9.109  governs  the  filing,  verification  and 
certification  of  initiative  petitions.   Article  1  of  Chapter  3 
deals  with  initiative  petitions  and  Article  2  of  Chapter  3 
deals  with  referendum  petitions. 

Elections  Code  Sections  4008  and  4009,  with  reference 
to  initiative  petitions,  contain  language  which  places  a  duty 
on  the  Registrar  of  Voters  to  determine  whether  each  signature 
bears,  in  immediate  proximity  thereto,  a  date,  a  street 
address  and  a  precinct  name  or  number.   Elections  Code  Sections 
4051.1  and  4051.2  contain  the  same  language  with  reference  to 
referendum  petitions.   In  construing  Sections  4051.1  and 
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4051.2  the  Court  of  Appeal  held  in  Beck  v.  Piatt  (1972) 
24  Cal.App.3d  611  that  a  referendum  petition  required  the 
petition  to  be  precincted  when  filed. 

It  is,  therefore,  my  opinion  that  in  a  municipal 
election  both  an  initiative  petition  and  a  referendum  peti- 
tion must  be  precincted  before  it  is  filed  with  the  Registrar 
of  Voters. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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August  5,  1975 


Mr.  Gilbert  H.  Boreman 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Authority  of  Assessor  to  Increase  Assessments  in 
Increments  over  Three  Year  Period 

Dear  Mr.  Boreman: 

This  is  in  response  to  two  questions  contained  in  your 
letter  of  July  29,  1975. 

The  questions  are  as  follows: 

1.  Is  the  Assessor  empowered  under  existing  law 
to  carry  out  the  intent  of  the  resolution 
adopted  at  the  July  28,  1975,  meeting  of  the 
Board  of  Supervisors  urging  that  "the  Asses- 
sor .  .  .  take  immediate  action  to  effect 
increases  in  assessed  valuation  for  residen- 
tial property  over  a  three  year  fiscal  period, 
rather  than  over  a  one  year  fiscal  period  .  .  . 
and  hereafter  reassess  properties  on  a  current 
annual  basis." 

2.  Docs  the  California  State  Board  of  Equaliza- 
tion have  "discretion  to  allocate  assessment 
increases  over  a  three  year  period." 

The  answer  to  each  of  the  above  questions  is  no. 

California  lav;  is  crystal  clear  that  property  subject 
to  general  property  taxation  must  be  assessed  at  25  percent  of 
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its  full  value.   Cal.  Const.  Art.  XIII,  §§  1(a),  1(b)-  Rev  6c 
T.  Code,  §§  401,  201.   The  public  official  charged  v/ith  th; 
duty  of  makrng  such  assessments  is  the  Assessor.   Rev.  &  T 
Code,  §§  201,  401.   The  Assessor  is  required  to  assess  all 
such  property  according  to  its  value  "on  the  lien  date"   i  e 
on  March  1  of  each  year.   Rev.  6c  T.  Code,  §  401.3.   Moreover,*' 
the  Assessor  shall  periodically  appraise  all  property  to 
substantiate  his  judgment  of  its  full  cash  value.   Rev.  6c  T. 
Lode,  §  405.5. 

Under  these  sections,  the  Assessor  is  required  annually 
to  assess  all  taxable  property  at  25  percent  of  his  opinion 

°^  i^K-^^'^^r''''^''''  °''  ^^'^'■"''^  1  °^  t^^^t  year.  The  Assessor  is 
prohibited  from  assessing  property  at  any  figure  other  than 
Z5  percent  of  his  opinion  of  its  full  value. 

To  the  extent  that  the  July  28th  resolution  urges  the 
Assessor  to  assess  certain  property  at  a  figure  different 
o-rom,  or  less  than,  25  percent  of  his  opinion  of  its  full 
value,  the  resolution  conflicts  with  the  applicable  State 
law  and  cannot  be  implemented  by  the  Assessor. 

1^  J^^   California  State  Board  of  Equalization  likewise 
would  have  no   discretion  to  allocate  assessment  increases 
over  a  three  year  period"  where  such  action  would  result  in 
taxable  property  being  assessed  at  a  figure  different  from, 
or  less  than,  25  percent  of  its  full  value. 

_  I  am  enclosing  a  copy  of  my  opinion  oC  July  7   1975 
relating  to  substantially  similar  questions  addressed  to  me 
by  the  Board  of  Supervisors. 

^   A  third  question  in  your  letter  of  July  29   1975   con- 
cerning the  extent  to  which  the  Assessment  Appeals  Board  may 
investigate  real  property  assessments  in  years  prior  to  the 
current  year   requires  additional  research.   I  will  forward 
my  opinion  when  this  research  is  completed. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Enclosure 


Letter  Opinion  No.  75-93 


August  7,  1975 


Honorable  Dianne  Feinstein,  President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Conflict  of  Interest  of  President 
of  Board  of  Supervisors  in  Being 
Honorary  Chairman  for  CHAD  Fund 
Raising  Campaign 

Dear  Supervisor  Feinstein: 

The  Bay  Area  Combined  Health  Agencies  Drive  (CHAD)  has 
invited  you  to  be  the  Honorary  Chairman  for  its  nine-county 
Bay  Area  campaign  for  1975-75  .nnd,  therefore,  you  have  inquired 
whether  there  would  be  a  conflict  of  interest  with  your  offi- 
cial duties  as  President  of  the  Board  of  Supervisors  if  you 
accepted  that  position, 

CHAD  is  an  incorporated  nonprofit,  tnx  exempt  organiza- 
tion consisting  of  thirteen  national  voluntary  health  agencies 
v;hich  are  not  members  of  the  United  Fund  or  U.B.A.C.   It  is  run 
by  a  Board  of  Directors  made  up  of  one  staff  and  two  volunteers 
from  each  member  agency.   Each  member  agency  pays  a  portion  of 
the  operating  budget.   The  percentage  is  determined  by  the  donor, 
in  that  each  agency  pays  the  same  percentage  as  they  receive  xn 
contributions  from  a  CHAD  campaign. 

A  CHAD  fund  raising  campaign  focuses  on  commerce,  industry 
and  public  entities  and  seeks  contributions  from  them  and  their 
employees.   Each  employee  receives  a  pledge  card  that  permits 
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the  employee  through  payroll  deduction  to  designate  which  agency 
or  agencies  is  to  receive  the  contribution.   At  the  end  of  the 
campaign,  the  employer  advises  CIIAD  V7hat  percentage  of  the  total 
was  pledged  to  each  agency  by  which  CIIAD  determines  a  distribu- 
tion formula.   Once  this  is  established,  it  is  applied  to  all 
funds  received  and  CHAD  then  distributes  1007o  of  the  contribu- 
tions received  to  the  member  agencies. 

Apparently,  the  only  connection  between  CHAD  and  the  City 
and  County  of  San  Francisco  will  be  by  City  employees  being  solic- 
ited for  voluntary  contributions  to  the  CHAD  Bay  Area  campaign 
for  1975-76. 

None  of  the  material  accompanying  your  letter  indicates 
that  yourself,  as  President  of  the  Board  of  Supervisors,  or  the 
Board  of  Supervisors  will  be  required  to  take  any  official  action 
or  make  any  determination  in  the  course  of  official  duty  with 
respect  to  the  CHAD  campaign  for  1975-76. 

Consequently,  based  only  upon  the  infoimiation  submitted 
by  your  letter,  you  are  advised  that  in  my  opinion  you  would 
not  have  a  conflict  of  interest  v/ithin  Section  8.105  of  the 
Charter  if  you  accept  the  position  of  Honorary  Chairman  of  the 
CHAD  Bay  Area  campaign  for  1975-76. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-94 


August  8,  1975 


Honorable  Dianne  Feinstein,  President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Ordinance  No.  261-73;  Auction 
Sales  Thereunder 

Dear  Supervisor  Feins tein: 

This  is  in  response  to  your  letter  of  July  18,  1975, 
wherein  you  request  my  opinion  with  respect  to  the  follow- 
ing: 

"1)   Under  the  Campaign  Spending  Ordinance, 
would  it  be  possible  to  hold  an 
auction  as  a  fundraiser? 

"2)   Would  the  market  value  be  the  amount 
paid  for  the  item  at  the  auction? 

"3)   Would  the  value  of  the  donated  item 

constitute  a  contribution  by  the  donor, 
and  would  it  be  counted  against  the 
contribution  limit  even  though  the  net 
amount  received  by  the  campaign  would 
be  the  amount  paid  for  the  item?" 

In  answer  to  your  first  question,  there  is  no  language 
in  the  Campaign  Spending  Ordinance  prohibiting  the  holding  of 
an  auction  to  raise  campaign  funds.   Therefore,  in  my  opinion, 
it  would  be  possible  to  hold  an  auction  as  a  fundraiser. 
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In  answer  to  your  second  question,  the  amount  paid 
for  an  item  at  such  an  auction  may  or  may  not  be  the 
market  value  of  said  item.   "Market  value"  has  been  defined 
as  "the  price  that  would  be  paid  by  a  willing  purchaser 
from  a  willing  seller  purchasing  with  a  full  knowledge  of 
all  the  uses  and  purposes  for  which  the  property  is  reason- 
ably adapted."   (Daly  City  v.  Smith  (1952)  110  Cal.App.2d 
524,531.)   An  auction  is  a  public  sale  of  property  to  the 
highest  bidder.   As  such  it  is  more  properly  classified  as 
a  forced  sale  rather  than  a  willing  sale.   However,  the 
sale  price  of  an  item  at  such  a  sale  could  still  be  equal 
to  the  market  value  of  the  item.  ^ 

In  answer  to  your  third  question,  Section  16.512(b) 
of  the  Administrative  Code  provides,  in  part,  that  "where 
goods,  materials,  services,  facilities  or  anything  of  value 
other  than  money  is  contributed  or  expended,  the  monetary 
value  thereof  shall  be  the  fair  market  value."   Thus,  the 
fair  market  value  of  the  donated  item  would  be  reportable  as 
a  contribution  from  the  donor  thereof  and  would  be  counted 
against  the  contribution  limit  even  though  the  net  amount 
received  by  the  campaign  treasurer  would  be  the  amount  paid 
for  the  item  (and  could  conceivably  be  less  than  the  fair 
market  value) .   My  answer  to  your  third  question  calls  for 
some  consideration  as  to  how  a  candidate  or  a  campaign 
treasurer  is  to  report  the  sale,  at  auction,  of  an  item  for 
more  than  its  fair  market  value.   Although  such  a  case  does 
not  appear  to  be  covered  specifically  by  the  legislation,  I 
believe  that  the  provisions  of  Sections  16.501  and  16.529 
of  the  Administrative  Code  would  require  the  reporting  of 
the  donated  item  as  a  contribution  at  its  fair  market  value 
and  would  also  require  the  reporting  of  the  difference 
between  said  market  value  and  the  sale  price  as  a  contribu- 
tion from  the  purchaser  of  said  item.   Section  16.501  sets 
forth  the  purpose  and  intent  of  the  legislation  which  includes 
'to  require  full  public  disclosure  of  campaign  contributions 
received, [and]  the  names  and  addresses  of  contributors  to  such 
campaigns."    Section  16.529  provides,  in  part,  that:  "This 
article  shall  be  construed  liberally  in  order  to  effectuate 
its  purposes."   In  my  opinion,  under  the  liberal  interpreta- 
tion called  for  by  Section  16.529,  monies  received  for 
campaign  purposes  in  excess  of  the  fair  market  price  of  a 
donated  item  would  also  have  to  be  reported  as  a  campaign 
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contribution  if  full  public  disclosure  of  campaign  funds 
and  the  source  thereof  is  to  be  achieved. 

To  sum  up  the  foregoing: 

1.  An  auction  may  be  held  for  the  purpose  of 
raising  campaign  funds. 

2.  The  amount  paid  for  an  item  at  such  an 
auction  could,  but  would  not  necessarily, 
be  the  market  value  of  said  item. 

3.  The  fair  market  value  of  any  donated  item 
would  have  to  be  reported  as  a  contribution. 

4.  If  the  amount  paid  for  an  item  at  such  an 
auction  exceeds  the  fair  market  value,  the 
difference  between  the  fair  market  value 
and  the  sale  price  should  be  reported  as  a 
contribution. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-95 


August  8,  1975 


Hon.  Richard  D.  Hongisto 

Sheriff 

Room  33  3,  City  Hall 

San  Francisco,  California  94102 

Subject:   Auction  Sales  as  Campaign 
Fundraising  Events 

Dear  Sheriff  Hongisto: 

This  is  in  response  to  your  letter  of  July  23,  1975, 
wherein  you  pose  the  following  questions  with  respect  to 
reporting  campaign  contributions  received  by  way  of  a  cam- 
paign benefit  auction: 

"1.   Should  the  committee  or  candidate 

report  a  contribution  of  the  item  to 
be  auctioned  from  the  donor  and  at 
what  value? 

"2.   Should  the  committee  or  candidate 

report  a  contribution  from  the  purchaser 
of  the  item? 

(a)   at  what  value  (purchase  price  or 
difference  between  purchase 
price  and  market  value) ? 

"3.   Should  a  committee  or  candidate  report 
both  the  donation  of  the  item  and  the 
purchase  of  the  item  as  campaign 
contributions? 
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"4.   Should  the  fair  market  value  of  the 
item  equal  purchase  price  for  pur- 
poses of  reporting?" 

In  answer  to  your  first  question,  the  committee  or 
candidate  should  report  a  contribution  of  the  item  to  be 
auctioned  at  its  fair  market  value.   (See:  San  Francisco 
Administrative  Code,  Sees .  16  .503 (e)  and  16.512(b).) 

In  answer  to  your  second  question,  the  committee  or 
candidate  should  report  a  contribution  from  the  purchaser 
of  the  item  if  the  purchase  price  exceeds  the  fair  market 
value  thereof.   The  amount  of  the  contribution  to  be 
reported  would  be  the  difference  between  the  purchase  price 
and  the  fair  market  value.   (See:  copy  of  letter  to  Super- 
visor Feinstein  enclosed.) 

In  answer  to  your  third  question,  the  committee  or 
candidate  must  report  the  donation  of  the  item  at  its  fair 
market  value  but  should  report  the  purchase  price  as  a  con- 
tribution only  to  the  extent,  if  any,  the  purchase  price 
exceeds  the  fair  market  value. 

In  answer  to  your  fourth  question,  the  fair  market 
value  of  the  item  should  equal  the  purchase  price  for  pur- 
poses of  reporting  only  in  the  event  the  fair  market  value 
and  the  purchase  price  are  equal.   In  the  event  the  fair 
market  value  is  less  than  the  purchase  price,  reporting 
should  be  handled  as  set  forth  in  answer  to  your  second  ques- 
tion; in  the  event  the  purchase  price  is  less  than  the  fair 
market  value,  the  fair  market  value  alone  would  be  reported 
as  a  contribution. 

Very  truly  yours, 


THOriAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-96 


August  11,  1975 


Mr.  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:  Legality  of  Ordinance  Precluding 
the  Recovery  of  Overpayments  Made 
to  the  Plumbers 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  request  of  July  15, 
1975  for  my  opinion  regarding  the  legality  of  an  ordinance 
precluding  the  recovery  of  amounts  erroneously  overpaid  to 
the  City  plujnbers. 

It  is  vjell  established  that  municipalities  can 
expend  public  moneys  only  for  a  public  purpose,  as  dis- 
tinguished from  a  private  purpose.   The  test  of  a  public 
purpose  is  whether  the  expenditure  confers  a  direct  benefit 
of  reasonably  general  character  to  a  significant  part  of 
the  public,  as  distinguished  from  a  remote  or  theoretical 
benefit.   15  McQuillin,  Municipal  Corporations,  (revised 
volume),  39.19. 

The  granting  of  a  pension  to  a  former  employee  v;ho 
retired  prior  to  the  establishment  of  a  pension  system  has 
been  held  to  be  a  gift  to  an  individual.  O'Dea  v.  Cook,  176 
Cal.  659.  Forgiving  the  City  plxmbers  the  overpayments  they 
have  received  would  similarly  be  a  gift  of  public  funds  to 
an  individual  and  for  a  private  purpose.  There  would  not  be 
any  direct  benefit  to  a  significant  part  of  the  public. 
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Therefore,  it  is  my  opinion  that  the  Board  of 
Supervisors  does  not  possess  the  legal  authority  to  pass 
legislation  precluding  the  City  from  collecting  the  over- 
payments to  the  plumbers. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


\ 
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August  12,  1975 


Mr.  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Efficacy  of  Board  of  Supervisors 

Intent  When  Accompanying  a  Charter 
Amendment  Placed  on  the  Ballot  by 
Same 

Dear  Mr.  Boreman: 

This  is  in  response  to  the  Clerk's  request  for  my  advice 
on  behalf  of  Supervisors  Francois  and  Molinari  concerning  a 
proposal  by  the  San  Francisco  Labor  Council  that  the  Board  of 
Supervisors  e:<press  by  resolution  that  it  was  its  intent  in 
submitting  the  Charter  Amendment  identified  as  Proposition  "B" 
on  the  June  4,  1974  ballot  to  prevent  City  commission  and  board 
members  from  personally  enriching  themselves  by  official  acts 
as  members  of  such  commissions  and  boards. 

Supervisor  Molinari  requests  my  advice  as  to  whether 
the  rec|ucsted  clarification  as  proposed  by  the  San  Francisco 
Labor  Council  should  be  accomplished  by  means  of  an  ordinance 
or  another  Charter  Amendment  submitted  to  and  approved  by  the 
voters. 

Supervisor  Francois  wishes  to  be  advised  as  to  Whether 
the  Board  of  Supervisors  in  submitting  a  Charter  Amendment  may 
explain  its  intention  in  submitting  the  amendment  and  v/ould  such 
explanation  have  any  weight  with  a  court,  and  whether  the  Board 
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could  express  the  intention  of  the  voters  who  adopted  Proposition 


tin  II 


B"  and  v/hether  they  could,  under  any  circumstances,  express  tne 
intent  of  the  voters  who  enacted  the  original  language  of  Section 
8.105,  formerly  Section  222  of  the  Charter  of  1932. 

You  are  advised  in  answer  to  Supervisor  Molinari's  request 
that  the  requested  clarification  as  proposed  by  the  San  Francisco 
Labor  Council  should  be  accomplished  by  means  of  another  Charter 
Amendment  submitted  to  and  approved  by  the  voters. 

Concerning  Supervisor  Francois'  request,  questions  relat- 
inp  to  the  interpretation  of  statutes  and  ordinances  are  basically 
matters  of  law  and,  as  such,  are  for  the  courts  to  decide.   Signal 
Hill  V.  Los  Angeles  County  (1925)  196  Cal.  161.   The  courts  will 
not  presume  Lhat  a  legislative  body  indulged  in  an  idle  act  when 
adopting  an  ordinance  and  every  word,  phrase,  or  provision  of  same 
will  be  presumed  to  have  been  intended  to  have  a  meaning  and  per- 
form a  useful  function.   Union  League  Club  v.  Johnson  (1941)  18 
Cal. 2d  275.  . 

Because  statutes  and  ordinances  are  very  often  unclear  or 
may  be  subject  Co  different  interpretations  the  courts  have  devel- 
oped "rules  of  construction"  to  aid  interpreting  and  applying  said 
laws.   However,  a  basic  tenet  relative  to  the  application  of  these 
rules  of  construction  is  that  they  are  only  applicable  where  the 
language  of  the  statute  or  ordinance  is  uncertain  or  ambiguous. 
Cop eland  v.  Raub  (1940)  36  Cal.App.2d  44T:   If  the  meaning  or  a 
statute  is  clear  and  unambiguous  and  there  is  no  uncertainty  or 
doubt  of  the  legislative  intent,  there  is  no  need  for  construction 
and  the  courts  should  not  indulge  in  it.   Caminetti  v.  Pacific 
Mutual  Life  Ins.  Co.  (1943)  22  Cal. 2d  344. 

However,  if  an  initial  determination  reveals  that  there 
is  an  uncertainty  or  aml^iguity,  the  courts  will  give  primary  and 
conLrolling  consideration  in  its  construction  to  the  legislative 
intent  behiiid  the  statute  in  question.   Calif.  Toll  Bridge  Authority 
V.  Kuchcl  (1952)  40  Cal. 2d  43.   After  the  legislative  intention 
has  been  determined  it  will  be  given  effect  even  though  it  may 
not  bo  entirely  consistent  with  the  strict  letter  of  the  statute, 
provided,  however,  that  in  ascertaining  such  intent  the  courts 
must  not  depart  from  the  meaning  of  the  clear  language  of  the 
statute  even  if  to  do  so  would  be  to  defeat  the  purpose  of  the 
statute.   Anderson  v.  Jameson  (1936)  7  Cal. 2d  60. 
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Legislntive  intent  may  be  determined  in  a  variety  of  ways. 
When  the  language  of  a  statute  is  clear,  the  intent  must  be  ascer- 
tained from  that  language  itself  and  there  is  no  room  for  construc- 
tion or  interpretation.   When  the  intent  is  not  expressed  or  the 
language  is  not  clear  in  the  statute,  it  may  be  ascertained  from 
all  the  circumstances,  from  the  nature  and  character  of  the  act 
to  be  done,  and  from  the  consequences  that  would  follow  the  doing 
of  or  failure  to  do  the  particular  act  at  the  required  time. 
Pulcifer  v.  Alameda  County  (1946)  29  Cal.2d  258.   Moreover,  the 
courts  may  rely  on  such  extrinsic  aids  as  legislative  records 
and  reports,  legislative  debates  and  arguments  submitted  to  the 
voters  V7hen  voting  is  required  on  propositions. 

In  this  state  the  courts  are  of  the  view  that  charters  and 
charter  amendments,  being  enacted  by  the  state  Legislature,  have 
the  same  force  and  effect  as  a  law  directly  enacted  by  same  and 
is  to  be  construed  as  such.   Yoscmite  Portland  Cement  Corp.  v. 
State  Board  of  Equalization  (1943)  59  Cal.App.2d  39. 

Based  upon  the  foregoing,  you  are  advised  that  the  Board 
of  Supervisors  may,  by  resolution,  express  its  intent  as  it  relates 
to  a  particular  piece  of  legislation  or  charter  amendment.   Hov;- 
ever,  it  must  be  pointed  out  that  said  intent  contained  in  a  reso- 
lution, or  anyv;here  else,  may  be  of  little  or  no  legal  significance 
if  it  is  contrary  to  the  clear  and  unambiguous  language  of  the 
legislation  itself.   Moreover,  I  am  aware  of  no  prohibitions  to 
the  Board  of  Supervisors  at  the  present  time  declaring  by  reso- 
lution its  intent  with  regard  to  the  Cliarter  language  in  question 
adopted  over  a  year  ago  but  such  an  action  is  subject  to  the  same 
caveat  as  expressed  immediately  above.   An  expression  of  such 
intent  could  be  an  aid  in  interpretation  of  an  ambiguous  i^rovi- 
sion,  but  it  would  not  change  the  clear  meaning  of  a  statute  and 
it  is  in  no  way  conclusive  on  the  courts. 

While  the  Board  of  Supervisors  is  free  to  express  its 
intent  (and  in  fact  does  so  Vv'hen  enacting  legislation)  and  may 
go  even  further  to  express  its  intent  in  the  form  of  additional 
clarifying  resolutions,  it  could  not  declare  what  the  intent  of 
a  voter  v;as  when  voting  for  or  against  a  piece  of  legislation. 
Presumably  a  voter  reviews  the  language  of  a  proposed  piece  of 
legislation  and  accepts  or  rejects  said  legislation  based  upon 
the  meaning  expressed  therein  and  pertinent  arguments  for  and 
against  same.   I  am  aware  of  no  legal  autliority  which  would  enable 
the  Board  of  Supervisors  under  the  present  circumstances  to  express 
the  intent  of  the  voters. 
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If  the  Board  of  Supervisors  dctetTnincs  that  a  clarification 
is  necessary  regarding  the  language  in  the  Charter  relating  to 
conflicts  of  interest,  the  most  effective  manner  to  obtain  that 
result  would  be  by  virtue  of  a  Charter  Amendment,  as  passage  of 
a  resolution  expressing  the  Board's  intent  relating  to  conflicts 
of  interest  would  be  of  little  or  no  legal  effect  if  a  court  deter- 
mined that  the  present  language  is  certain  and  unambiguous  and 
therefore  in  no  need  of  constructive  interpretation. 

If  the  Board  of  Supervisors  deems  it  necessary  to  state 
the  intent  of  a  particular  piece  of  legislation,  the  most  effec- 
tive method  of  accomplishing  this  end  is  to  include  that  intention 
in  the  statute  itself  and  thereby,  in  effect,  make  such  intent  a 
part  of  the  law. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-98 


August  14,  1975 


Honorable  John  L.  Molinari 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   San  Francisco  Administrative  Code 
Section  16.509;  Prohibition  of 
Payment  of  Campaign  Expenses  Thereunder 

Dear  Supervisor  Molinari: 

This  is  in  response  to  your  letter  of  July  28,  1975, 
wherein  you  request  my  opinion  as  to  the  meaning  of  Section 
16.509  of  the  San  Francisco  Administrative  Code  insofar  as 
it  relates  to  the  duties  of  a  trustee  of  a  campaign  trust 
account  when  presented  with  a  bill  or  voucher  the  amount  of 
which  exceeds  the  amount  on  deposit  in  such  trust  account. 

Section  16.507  of  the  Administrative  Code  requires 
that  any  campaign  treasurer  establish  a  campaign  trust  account 
for  the  candidate  or  committee  at  a  bank  located  in  the  City 
and  County.   Said  account  must  be  administered  by  the  campaign 
treasurer  or  another  trustee  and  all  campaign  contributions 
must  be  deposited  in  said  account  promptly  upon  receipt  there- 
of.  Section  16.508  of  the  Administrative  Code  provides  that 
when  such  an  account  has  been  established,  the  trustee  may 
pay  amounts  therefrom  only  upon  receipt  of  an  itemized  bill  or 
voucher  from  a  person  who  has  furnished  goods  or  services  to 
the  candidate  or  committee  and  so  certified  by  the  campaign 
treasurer. 

Section  16.509  of  the  Administrative  Code  provides,  in 
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part,  that  the  trustee  may  not  pay  any  part  of  a  bill  or 
voucher  which  has  been  submitted  to  him  for  payment  if 
there  are  not  sufficient  funds  in  the  trust  account  to  pay 
the  bill  or  voucher  in  full.   Section  16.526  of  the  Adminis- 
trative Code  provides,  in  part,  that  any  knowing  and  willful 
violation  of  Section  16.509  is  a  misdemeanor. 

In  my  opinion,  the  provisions  of  Section  16.509  of 
the  Adminj-strative  Code  clearly  impose  a  mandatory  duty  upon 
the  trustee  of  a  campaign  contribution  trust  account  to 
refuse  to  pay  any  part  of  a  bill  or  voucher  for  goods  or 
services  furnished  to  the  candidate  or  committee  if  there  are 
not  sufficient  funds  on  deposit  in  said  trust  account  to  pay 
such  bill  or  voucher  in  full  and  any  failure  of  the  trustee 
to  follow  this  mandate  would  leave  him  open  to  prosecution 
for  the  commission  of  a  misdemeanor. 

Inasmuch  as  you  indicate  that  it  is  your  intention  to 
request  corrective  legislation  if  my  opinion  is  as  above,  I 
am  enclosing  a  draft  of  a  proposed  ordinance  to  provide  that 
if  there  are  insufficient  funds  in  a  campaign  contribution 
trust  account  to  pay  any  bill  or  voucher  submitted  against  the 
same,  the  trustee  shall  be  authorized  to  pay  the  same  to  the 
extent  the  funds  in  such  account  are  sufficient. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-99 


August  14,  1975 


Honorable  John  L.  Molinari 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Conflict  of  Interest  -  Member  of 
Board  of  Supervisors  Serving  on 
Board  of  Directors  of  Columbus  Day 
Celebration,  Inc. 

Dear  Supervisor  Molinari: 

This  is  in  response  to  your  inquiry  regarding  a 
possible  conflict  of  interest  by  your  service  as  a  member 
of  the  Board  of  Directors  of  the  Columbus  Day  Celebration, 
Inc.  and  your  membership  on  the  Board  of  Supervisors.   You 
state  that  Columbus  Day  Celebration,  Inc.  receives  funds 
from  the  Publicity  and  Advertising  Fund  as  administered  by 
the  Chief  Administrative  Officer. 

Charter  Section  2.301  gives  exclusive  authority  to 
the  Chief  Administrative  Officer  to  budget  and  control  the 
publicity  and  advertising  expenditures.   When  such  a 
specific  power  has  been  delegated  to  a  department  head  by 
the  Charter,  that  power  is  no  longer  reserved  to  the  Board 
of  Supervisors,  pursuant  to  Charter  Section  2.101,  and  the 
Board  cannot  interfere  or  control  the  powers  delegated  to 
the  Chief  Administrative  Officer.   The  Board  of  Supervisors 
does  not,  therefore,  have  the  authority  to  control  the 
expenditures  of  money  appropriated  to  the  Chief  Administra- 
tive Officer  for  publicity  and  advertising  purposes.   (See 
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City  Attorney's  Opinion  No.  72-93,  dated  September  29,  1972.) 

Since  the  Board  of  Supervisors  has  no  powers  or  duties 
in  connection  with  the  allocation  of  publicity  and  advertis- 
ing monies  to  the  Columbus  Day  Celebration,  Inc.  by  the  Chief 
Administrative  Officer,  there  is,  in  my  opinion,  no  conflict 
of  interest  on  your  part  within  Charter  Section  8.105. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-100 


August  18,  1975 


Civil   Service   Commission 

151  City  Hall 

San  Francisco,  California  94102 

Attention:   Mr.  Albert  C.  Walker 
Assistant  Secretary 

Subject:     Authority  of  Civil  Service  Commission 

To  Modify  Previous  Final  Commission  Action 

Dear  Members  of  the  Commission: 

You  inquired  for  an  opinion  concerning  tlie  authority  of 
the  Civil  Service  Conunission  to  reopen  and  modify  previous  final 
Commission  action.   From  your  letter  it  appears  that  in  1972, 
Mrs.  Edna  Boney  was  a  candidate  for  certain  promotional  exam- 
inations.  After  the  examination  was  administered,  it  was 
discovered  that  Mrs.  Boney  had  altered  her  ansx^er  sheet  during 
review  of  her  test  papers.   On  August  1972,  the  Civil  Service 
Department  staff  recommended  that  Mrs.  Boney's  examination  papers 
be  cancelled  and  that  she  be  prohibited  from  participating  in 
future  promotional  examinations  for  five  years.   On  August  7, 
1972,  the  Civil  Service  Commission  adopted  the  staff  report. 
This  action  became  final  under  Civil  Service  rules  upon  Mrs. 
Boney's  failure  to  move  for  reconsideration  within  the  applicable 
period. 

The  question  now  posed  is  whether  after  three  years  have 
passed,  may  the  Civil  Service  Commission  review  Mrs.  Boney's 
present  circumstances  and  work  record,  make  a  determination  as 
to  possible  rehabilitation,  and  then  enter Lm in  the  option  of 
modifying  the  1972  Commission  action  by  permitting  Mrs.  Boney 
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to  participate  in  promotional  examinations  before  the  expiration 
of  the  five  year  period.  It  is  my  conclusion  that  such  an  option 
does  not  exist  for  the  Commission.   The  1972  action  is  final  and 
the  Civil  Service  Commission  lacks  the  express  statutory  authority 
necessary  to  reopen  or  modify  that  decision. 

The  Civil  Service  Commission  is  established  by  Charter 
Section  3.660.   Its  povjers  and  duties  are  set  forth  in  Section 
3.661.   The  latter  section  provides  for  the  adoption  by  the  Com- 
mission of  rules  to  carry  out  the  civil  service  provisions  of 
the  Charter,  said  rules  to  goverii  such  matters  as  eligibility 
for  promotional  examinations.   Civil  Service  Commission  Rule  6.01 
authorizes  the  Commission  upon  a  finding  of  fraud  or  other  con- 
duct inimicablc  to  the  civil  service  to  restrict  participation 
in  future  examinations. 

It  is  a  well  defined  principle  that  a  commission  such  as 
the  Civil  Service  Commission  cannot  act  absent  express  authority 
in  the  Charter.   Petersen  v   Civil  Service  Board,  67  Cal.App.  70 
(1924),   Therefore"^  if  Commission  action  becomes  final,  as  in 
this  case,  there  must  be  express  authority  to  reopen  the  matter 
or  modify  previous  decisions.   However  neither  the  Charter  nor 
the  Civil  Service  Commission  Rules  provide  for  such  de  novo  review 
of  previous  Commission  action.   Therefore,  no  modification  author- 
ity exists. 

Thus,  in  Itoertkorn  v.  Sullivan,  67  Cal.App. 2d  151  (1944), 
the  San  Francisco  Police  Commission  had  discharged  several  police 
officers  in  1936.   Seven  years  later  they  petitioned  the  Police 
Commission  for  reinstatement.   The  Commission  determined  that  it 
had  no  jurisdiction  absent  express  authority  to  rehear  former 
proceedings.   Since  no  such  express  authority  existed,  the  Com- 
mission refused  to  act. 

The  court  in  Hocrtkorn  upheld  the  action  of  the  Police 
Commission.   Citing  a  well  established  line  of  decisional  author- 
ity, the  court  noted  that  final  and  conclusive  action  had  been 
taken  in  1936.   The  court  concluded  at  67  Cal.App. 2d  151,  153: 

"It  [the  Police  Commission]  had  no  jurisdiction 
to  retry  the  question  and  make  a  different  finding 
at  a  later  time.   The  charter  gives  no  such  grant 
of  power,  and  it  may  not  be  implied  .  .  ," 
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The  court  continued,  quoting  from  the  Supreme  Court  case  of  Heap 
V   City  of  Los  Angeles.  6  Cal.2d  405  (1936)  at  67  Cal.App.2d~r5T, 
"154: 

'"But  the  rule  stated  above,  that  a  civil 
service  commission  has  no  such  po\^er  in  tlie  absence 
of  express  authorization,  is  sound  and  practical. 
If  the  povjer  were  admitted,  what  procedure  would 
govern  its  exercise?  Within  what  time  would  it 
have  to  be  exercised;  how  many  times  could  it  be 
exercised?   Could  a  subsequent  commission  reopen 
and  reconsider  an  order  oi  a  prior  commission? 
And  if  the  commission  could  reconsider  an  order 
sustaining  a  discharge,  could  it  reconsider  an 
order  having  the  opposite  effect,  thus  retro- 
actively holding  a  person  unfit  for  his  position? 
These  and  many  other  possible  questions  which 
might  be  raised  demonstrate  how  unsafe  and  imprac- 
ticable would  be  the  view  that  a  commission  might 
upset  its  final  orders  at  its  pleasure,  v;ithout 
limitations  of  time,  or  methods  of  procedure.'" 
(Emphasis  added.) 

This  principle  has  been  consistently  followed  by  the  courts.  See 
Humbert  V.  Castro  Valley  County  Fire  Protection  District,  214  Cal. 
"a pp. 2d  1  (1963) ;   Smith  v.  City  and  Cou"nly  of  San  Francisco,  11 
Cal.App.3d  606  (1970) .   Also,  this  principle  can  be  seen  operat- 
ing  in  permit  appeal  cases  such  as  Lindell  Co.  v.  Board  of  Permit 
Appeals.  23  Cal. 2d  303  (1943).       ~ 

Therefore,  it  follows  from  the  above  authority  that  the 
Civil  Service  Commission  may  not  entertain  an  application  to 
modify  the  previous  final  decision  reached  in  1972.   There  is  no 
express  autliority  permitting  exercise  of  the  authority  to  reopen 
previous  matters,  and  such  authority  cannot  be  implied. 

You  are  so  advised. 

Very  truly  yours. 


M.    O'CONNOR 
City   Attorney 
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August  20,  1975 


Mr.    David  G.    Murphy 

Personnel   Officer 

San  Francisco  Public  Library 

Civic   Center 

San  Francisco,    California   94102 

Subject:      Effect   of  Charter  Section  8.403   on  Part-Time 
Employment   of  Janitors 

Dear  Mr.   Murphy: 

In  your  letter  of  July  17,  1975,  you  inquire  concerning 
the  effect  of  including  library  janitors  employed  part-time  within 
the  crafts  pay  provisions  of  Charter  Section  8.403.   I  am  informed 
that  for  the  first  time  in  fiscal  year  1975-76  the  Civil  Service 
Department  recommended  that  janitors,  among  other  custodial  em- 
ployees, be  included  under  the  provisions  of  Section  8.403.   This 
recommendation  was  based  upon  the  existence  of  an  agreement  bet- 
ween the  Building  Owners  and  Managers"  Association  and  the  Building 
Services  Employee  Union,  Local  87  covering  employment  of  janitors. 
The  recommendation  was  acted  upon  by  the  Board  of  Supervisors,  en- 
titling City  janitors  to  benefits  paralleling  those  established 
under  the  private  industry  agreement. 

You  state  in  your  letter  that  it  has  been  the  practice  of 
the  Library  to  budget  for  eight  part-time  janitors.   Pursuant  to 
Section  1.34  of  the  1975-76  Annual  Salary  Ordinance,  part-time 
service  may  bn  utilized  so  long  as  compensation  docs  not  exceed 
$292.00  per  month.   This  figure  was  $274.00  in  1974-75  and  $260.00 
the  previous  fiscal  year.   In  order  to  stay  within  the  limits  of 
Section  1.34,  the  Library  has  employed  these  janitors  for  3.3  hours 
per  day,  five  days  a  week.   The  private  inrlustry  agreement,  however, 
has  a  provision  covering  part-time  employment.   It  provides  as 
follows: 
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"Part-time    employees    shall   be   paid  as    follows: 
For  a   call   of   2  hours   or   less    -- 

4   hours    straight-time   pay 
For  a    call   of   over   2  hours   but   not  more   than  4   hours    -- 

6  hours    straight-time   pay 
For  a   call   of  more   than  4  hours    --  . ' 

7-i  hours    straight-time  pay." 

Since   janitors   are   now   covered  by   the    provisions    of  Section 
8.403,    the   City   including   the  Library  must   compensate    its   janitors 
pursuant    to   provisions    of   the   controllin)!;   private   industry  agree- 
ment.     Therefore,    the  Library   in  allocating   its    funds    for  part-time 
employment   must    take    into  account   the   additional   compensation   that 
each  janitor  must    receive   for  each  hour  worked.      For  example,      if  a 
janitor  works   3.3  hours   in  a   day,    he  must  be   paid  the   prevailing 
rate   for  6  hours. 

You  are   so  advised. 

Very   truly  yours, 


THOMAS   H.    O'CONNOR 
City  Attorney 


\ 

\ 
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Mr.  Lawrenco  Lof^urmncc 
Registrar  of  Voters 
155  City  Hall 
San  Francisco.  Ca  94102 


f 


SUBJECT:   Ballot  Positions  for  Candidates  for  Public  Office; 
Charter  Section  9.104 

Dear  Mr.  Leguennec: 

This  office  has  reviev;Gd  your  letter  of  July  13,  1973  in  which  you 
seek  an  opinion  regarding  the  effect  of  Gould  v .  Grubb .  14  Cal.3d  661, 
July  7,  1975,  on  Charter  Section  9.104. 

That  Section  provides,  in  relevant  part: 

"The  name  of  every  candidate  who  has  bncMi  nominated  for 
office  as  hereinbefore  provided  shall  bo  placed  on  the  ballot 
in  alphabGi;ical  order  in  accordance  wii'.h  the    initial  letter  of 
his  surname,  undc^r  the  heading  of  the  office  for  which  said 
candidate  has  been  nominated  in  the  follciwing  manner:   The  name 
of  the  candidate  highest  on  the  alphabetical  list  of  candidates 
for  any  particular  office  sliall  be  printr-d  first  on  Vhe   ballot 
under  the  proper  heading  for  said  office  in  tlio  lowest  numbered 
assembly  district  in  the  city  and  county.   Thereafter,  in  each 
succeeding  assembly  district',  the  name  o^    the  candidate 
appearing  first  for  said  office  in  the  last-  ju-eceding  dist:ri~^ 
shall  be  placed  last  and  the  order  of  the  names  of  t)ie  otli'-'r 
candidates  for  said  office  shall  remain  unchanged. 


:r]  ct 
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"In  t:lie  event  tliat  the  number  of  candi-dar.os  in  any 
group  shall  exceed  the  number  of  asseml^ly  districrs  in 
the  citv  and  county,  then  the  total  number  of  candidates 
in  such' p^roup  shall  be  divided  by  the  number  of  assembly 
districts  and  the  quotient  of  said  division,  if  an  inte- 
gral number,  or,  if  it  be  a  fractional  number,  then  the 
next  highest  integral  number,  shall  be  the  number  of 
candidates  to  be  taken  from  the  beginning  of  the  list  of 
said  candidates  and  placed  at  the  end  of  said  list  of 
candidates  in  each  succeeding  assembly  district. 

Could  V.  ";rubb  (supra)  held  uncons tit-uti  onal  a  procedure  for  the 
preparation  of  l)allots  which  placed  incumbents  first-  on  the  ground 
that  it  had  been  demonstrated  that  the  first  place  on  the  ballot 
list  of  candidates  gave  an  advantage  to  that  candidate.   The  Court 
concluded  that  any  system  placing  the  incumbent  first  or  operating 
on  alphabetical  order  without  rotation  denied  ecpial  protection  of 
the  laws  to  those  persons  choosing  to  vote  for  someone  other  than 
the  candidate  listed  first  on  the  ballot. 

Charter  Section  9.104  provides  for  an  alphabetical  listing  of 

candidates  in  the  lowest  numbered  Assembly  District  and  provides  for 

rotation  in  subsequent  districts  through  a  mathematical  formula  but 
otherwise  keeps  the  order  of  the  candidates  unchanged. 

For  example,  if  6  candidates  seek  election  to  a  position  th'^^v 
would  be  listed  in  alphabetical  order  in  l:h'-^  If^Lh   Assembly  District. 
In  the  17th  Assembly  District,  the  first  two  candidates  would  be 
rotated  to  the  bottom  of  the  list,  number  ihreo  appearing  first, 
followed  by  4,  '"i ,  5,  1,  and  2,  in  thaf  order.   And  in  tlie  IRtli 
Assembly  District,  candidate  number  five  v;ould  app-^ar  at  the  top, 
followed  by  the  rest  of  the  candidates,  with  mmibors  3  and  4 
appearing  at  the  bottom  in  that  order. 

The  question  is  whether  the  rotational  system  provided  for  in 
Charter  Section  9.104  satisfies  the  constitutional  standards  set 
forth  i.n  Gould  v.  v^rubb  (supra)  . 


The  procedure  in  San  Francisco  insures  that  the  candidate 
ranking  first  in  alphabetical  order  will  obt.ain  the  top  position 
the  ballot  in  (he  l^^th  Assembly  District,  but  leaves  to  chance,  _ 
depending  on  tho  number  of  candidates,  whetb'^r  all  or  wliich  candi 
dates  will  obfain  first  position  on  the  ballot  in  the  other  two 
assembly  districts. 


on 
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The  advanla<^,o  conferred  on  t:he  Candida  re  rani  ing  first  In 
alphabetical  order,  by  securing  for  him  a  guaranteed  first  place 
in  the  16th  Assembly  District,  works  to  the  disad^'antage  of  the 
other  candidates  who  under  the  rotational  system  do  not  obtain  a 
first  place  on  the  liallot.   This  disadvantage  tends  to  "dilute  the 
weight  of  votes  of  ...  "  (r.ould  v.  Grubb,  14  C.3d  ^61,  G72), 
supporters  of  these  candidates.   Therefore,  it-  must  be  concluded 
that  the  rotational  procedure  in  Section  9.10^i-  does  not  satisfy 
the  standards  set  down  in  Gould  v.  Grubb  (supra)  . 

You  then  as!  whether  yo>i  may,  in  the  al-isenc^  of  an  ordinance 
of  the  Board  of  Supervisors  or  a  Charter  Amendment,  aclop^  a  con- 
stitutionally acceptible  system  such  as  a  lottery.   Charter  Section 
9.102  provides,  in  part, 

"The  conduct,  management  and  control  ...  of  the 
holding  of  elections,  and  of  all  matters  [^erlaining  to 
elections  in  t-he  city  and  county  shall  be  vested 
exclusively  in  the  registrar  of  voters." 

Since  there  is  no  applicable  appropriate  state  legislation,  you  arc 
empowered  under  the  Charter  to  adopt  tlie  necessary  procedures  for  the 
preparation  of  ballots  which  satisfy  the  cons t5.tuti.onal  mandate  of 
Gould  V.  Grubb  (supra) . 

The  particular  method  you  choose  to  adtipt  is  wi  (  liin  your 
discretion.   A  rotational  system  allowing  all  candidates  an  equal 
opportunity  at  being  first  on  an  equal  number  c^f-   ballots  would  ]-■<?. 
accepta]-)le  as  would  be  a  lottery,  leaving  compl'Melv  to  chance  the 
order  of  candidat'i-vs  on  the  ballot.   The  nicibod  minimizing  deviation 
from  the  Charter  v;ould  be  a  lottery  for  choosin'-';  i:he  list  (o  be  used 
in  the  16th  Assemb,ly  District  follov/ed  by  rotation  as  provided  in 
the  Charter.   This  procedure  v;ould  also  r'-'duce  l.h^  ad\'antage  conferred 
by  chance  on  the  candidate  obtaining  first  place  in  the  lottery. 

Very  truly  yours, 


T1ICM\S    M.    O'CCNNOR 
City  Attorney 
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DOCUMENTS  DEPT. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 

Mr.  Bernard  A.  Orsi 
General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

Subject;  Certification  of  Fringe  Benefits  as 

Part  of  the  City  Pltomber's  Rate  of  Pay 

Dear  Mr.  Orsi: 

This  will  confirm  oral  advice  given  you  on  July  3» 
1975.  At  that  time  you  asked  a  legal  opinion  whether  certain 
fringe  benefits  in  the  plimbers'  collective  bargaining  agree- 
ment, namely,  the  scholarship  trust,  ^lnemployment  trust  and 
other  similar  fringe  benefits  should  be  certified  as  a  part  of 
the  City  plumber's  rate  of  pay  for  fiscal  year  1975-76. 

You  were  advised  at  that  time  that  in  view  of  the 
City  Attorney's  Opinion  of  June  l6,  1976,  determining^^ that  the 
Konocti  payments  were  not  a  part  of  the  "rate  of  pay,"  you 
should  not  certify  the  scholarship,  unemployment  insurance  and 
other  similar  trust  funds  as  a  part  of  the  City  plumber's  rate 
of  pay  \inder  Section  8.403  of  the  Charter. 

You  further  inquired  whether  the  decision  in  Martin  v. 
City  and  County  of  San  Francisco,  l68  C.A.2d  570,  which  held 
that  health  insurance  premivmis  were  a  part  of  an  employee's 
"rate  of  pay"  would  require  payment  of  the  above  mentioned  trust 
funds.   It  is  my  opinion  that  the  Martin  case  was  related  to  a 
narrow  fact  situation  and  held  only  that  the  health  insurance 
trust  payments  were  a  part  of  the  "rate  of  pay."   In  my  opinion, 
the  holding  of  the  Martin  case  should  not  be  interpreted  and 
extended  to  include  fringe  benefits  such  as  the  Konocti  payments, 
scholarship  trust  and  unemployment  insurance  fimds  as  a  part  of 
an  employee's  "rate  of  pay." 
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It  is  my  conclusion  that  in  view  of  the  Konocti  opinion 
and  in  absence  of  any  court  precedent,  you  should  not  certify 
the  scholarship  fund,  the  imemployment  insurance  fvmd  and  any 
other  similarly  related  fringe  benefit  in  the  plumber's  collective 
bargaining  agreement  as  a  part  of  the  "rate  of  pay"  under  Section 
8.403  of  the  Charter. 

Veiy  trialy  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Hovjard  Lazar 

Coordinator  -  Street  Artist  Program 

Art  Commission 

165  Grove  Street 

San  Francisco,  CA   94102 

SUBJECT:   Legality  of  Advisory  Committee  of  Street  Artists 
Examiners  to  Conduct  Revocation  Hearings 

Dear  Mr.  Lazar: 

This  is  in  reply  to  your  letter  asking  whether  the  Advisory 
Committee  of  Street  Artist  Examiners  can  conduct  revocation  hear- 
ings on  Street  Artist  Certificates.   In  short,  my  response  is  that 
while  the  Committee  can  conduct  revocation  hearings  and  do  rrost 
of  the  groundwork,  the  Committee  does  not  have  the  final  say  in 
these  matters. 

Section  1724  of  the  San  Francisco  Police  Code  (All  section 
references  will  be  to  the  Police  Code)  gives  the  Executive  Direc- 
tor of  the  Art  Commission  the  authority  to  issue  Street  Artist 
Certificates.   Section  1729  allows  revocation  of  these  certifi- 
cates- at  public  hearing,  and  upon  a  showing  of  good  cause. 

According  to  Section  1723  initial  applications  for  these 
certificates  are  first  sent  to  the  Advisory  Committee.   The  Ad- 
visory Committee  then  verifies  the  information  in  the  application 
and  certifies  that  the  art  or  craft  item  is  the  applicant's  own 
creation  or  that  of  his  family  unit.   This  committee  sends  a 
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report  and  recominendation  to  the  Executive  Director   of  the  Art 
Commission.   A  date  is  set  for  an  Art  Commission  hearing  and  the 
application  is  acted  upon  at  that  time. 

Section  1721,  in  pertinent  part,  allows  the  Advisory 
Committee  to  perform  such  functions  as  "shall  from  time  to  time 
be  deemed  appropriate  by  the  commission".   VJith  this  authority, 
the  Advisory  Committee  could  hear,  sift,  and  atialyze  the  evidence 
in  a  revocation  procedure  and  then  present  a  summary  of  the  evi- 
dence and  recommendation  to  the  Art  Commission. 

These  hearings  need  not  follow  strict  rules  of  courtroom 
procedure.   If  the  street  artist  wants  to  have  his  own  attorney 
he  should  be  allowed  to  have  one.   He  should  be  allowed  to  pre- 
sent his  own  case  and  to  cross-examine  the  witnesses  against  him. 
If  he  or  his  attorney  v;ants  to  provide  a  reporter  or  tape  record- 
er, this  should  be  permitted. 

The  Art  Commission  should  then  notice  a  revocation  hear- 
ing much  as  they  do  in  the  original  application   procedure.  At 
that  time,  the  Art  Commission  could  adopt  the  recommendations  of 
the  Advisory  Conunittee  in  whole  or  in  part,  could  make  their  own 
findings,  or  could  take  in  additional  evidence. 

Due  process  does  not  require  that  the  actual  taking  of 
testimony  must  be  before  the  Art  Commission.   See  Cooper  v. 
State  Board  of  Medical  Examiners   (1950)  217  P.  2d  630,  631^33, 

Very  truly  yours, 


THOMAS  M.    O'CONNOR 
City  Attorney 
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Mr.  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Jurisdiction  of  Board  of  Supervisors 
and  School  District  with  Relation  to 
Schools  at  Juvenile  Court  Facilities 
and  Establishment  of  24-Hour  School 
under  Provisions  of  Section  940,  Wel- 
fare and  Institutions  Code 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  written  on  behalf 
of  Supervisor  Terry  A.  Francois  requesting  my  opinion  as  to 
whether  the  City  and  County  may  provide  and  maintain  24-hour 
schools  at  the  Hidden  Valley  Ranch  and  Log  Cabin  Ranch 
facilities  pursuant  to  the  provisions  of  Section  940  of  the 
Welfare  and  Institutions  Code  of  the  State  of  California, 
whether  San  Francisco  is  obligated  to  use  the  services  ottne 
San  Francisco  Unified  School  District  in  connection  with  tne 
Juvenile  Court  facilities  and  whether  the  Board  of  Super- 
visors has  any  prerogatives  or  rights  in  this  area. 

Under  the  provisions  of  Sections  856  to  860  of  the 
Welfare  and  Institutions  Code,  the  Board  of  Supervisors  is 
authorized  to  provide  for  the  establishment  and  maintenance 
of  a  school  at  the  Juvenile  Hall  for  the  education  of  the 
children  in  the  Juvenile  Hall,  and  under  the  provisions  of 
Sections  889,  890  and  856  to  860  of  the  Code,  the  Board  ot 
Supervisors  is  authorized  to  direct  the  establishment  and 
maintenance  of  schools  at  the  Hidden  Valley  Ranch  and  Log  caoin 
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Ranch.   A  school  established  at  the  Juvenile  Hall  is  requxred 
to  be  maintained  by  the  San  Francisco  Unified  School  District 
under  the  provisions  of  Sections  856  and  857  of  the  Code  ana 
such  a  school  must  be  conducted  in  the  same  manner  and  ^^^^^  . 
tlie  same  conditions  as  nearly  as  possible  as  other  fcnoois  oi 
the  school  district  (Sec.  858) .  Schools  established  at  "laaen 
Valley  and  Log  Cabin  Ranches  under  the  provisions  of  Section 
889  of  the  Code  must  be  maintained  by  the  San  Francisco  uni- 
fied School  District  in  the  same  manner  and  subject  ^o  tne 
same  laws  as  relate  to  the  maintenance  of  a  school  at  tne 
Juvenile  Hall.   However,  it  appears  that  under  the  provisions 
of  Section  890  of  the  Code,  considered  in  conjunction  ^^^^ 
the  provisions  of  Sections  856  to  860,  the  Board  of  Supervisors 
would  have  the  option  to  provide  for  the  establishment  ot 
schools  at  Hidden  Valley  and  Log  Cabin  Ranches  ^°.^? J!*^^"' 
tained  by  the  school  districts  in  which  these  facilities  are 
situated  under  an  agreement  whereby  the  City  and  County  ^ouia 
be  responsible  for  the  cost  of  conducting  and  maintaining  sucn 
schools.   As  noted  in  your  letter,  schools  are  presently  Deing 
operated  at  the  Juvenile  Hall  and  the  Hidden  Valley  and  i.og 
Cabin  Ranch  facilities  by  the  San  Francisco  Unified  Scnooi 
District. 

Section  94  0  which  authorizes  the  Board  of  Supervisors 
of  each  county  to  provide  and  maintain  a  24-hour  school  contem 
plates  the  establishment  of  a  school  different  in  kind  ^^^^^ 
those  operated  at  the  above-mentioned  Juvenile  Court  taciiitxe 
in  the  sense  of  particular  purpose  and  admission  criteria. 
Thus,  Section  94  0  provides  that  "The  school  shall  be  estao 
lished  to  provide  education  and  training  for  minors  in  accora 
ance  with  the  provisions  of  Article  5  (commencing  witn  bee. 
6701)  of  Chapter  7  of  Division  6  of  the  Education  Code. 
•Sections  6701  and  6708  of  Article  5  indicate  the  purpose  ror 
the  establisl-maent  of  a  24-hour  school  pursuant  to  Section  y^ 
of  the  Welfare  and  Institutions  Code.   Those  sections  read  as 
follows: 

"§  6701.   Purposes  of  article  and  authorization 
for  establisliment  and  maintenance  of 
school 

The  purpose  of  this  article  (commencing  at 
Section  6701)  is  to  provide  for  the  operation  of 


Letter  Opinion  No.  75-105 

Mr.  Gilbert  H.  Boreman       3        September  16,  1975 

2 4 -hour  elementary  schools,  established  pursuant 
to  Article  18  (commencing  with  Section  940)  of 
Chapter  2  of  Part  1  of  Division  1  of  the  Welfare 
and  Institutions  Code,  for  minors  between  the 
ages  of  8  and  16  years  and  to  provide  for  the 
attendance,  maintenance,  care,  home  superyisxon, 
guidance,  observation,  and"  education  of  Minors 
attending  the  schools,  and  to  provide  the  minors 
with  such  vocaticHial,  homemaking,  mental,  moral, 
physical,  and  other  training  as  will  tend  to 
strengthen  and  develop  them  and  enable  them  to 
become  good  and  useful  citizens.   The  staff  of 
every  24-hour  school  shall  make  adjustment  as 
rapidly  as  possible  in  order  that  the  period  of 
time  the  child  is  away  from  ordinary  conrounity 
life  may  be  as  brief  as  possible.   They  shall  ^ 
place  the  minors  in  properly  licensed  children  s 
institutions  where  they  will  be  assured  of  suit- 
able educational  opportunities,  and  shall  cooperate 
with  child  placement  agencies  to  this  end  and  to 
stimulate  proper  care  of  the  minors  by  their 
parents. 

"For  purposes  of  this  article,  the  county 
superintendent  of  schools  shall  have  the  primary 
authority  to  provide  for  the  education  and  train-   ^ 
ing  of  minors  in  24-hour  schools  within  his  county. 

"§  6708.   Assignment  of  minors  to  school  and 
contract  for  support 

The  county  superintendent  or  governing  board, 
as  the  case  may  be,  maintaining  a  2  4-hour  school 
may  accept  in  the  school  any  minor  between  the 
ages  of  8  and  16  years  who  is  a  resident  of  the 
county  or  the  school  district,  as  the  case  may  be, 
whose  parent  or  guardian  does  not  exercise  proper 
care,  supervision,  and  guidance  over  him,  or  who 
is,  by  reason  of  insubordinate  conduct,  or  refusal 
to  obey  the  rules  and  regulations  of  the  school 
authorities,  in  need  of  special  educational  train- 
ing and  discipline  to  prevent  him  from  becoming 
subject  to  the  provisions  of  the  juvenile  court  law. 
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The  pupil  may  be  assigned  to  the  school  by 
order  of  the  county  superintendent  or  the 
superintendent  of  schools  of  the  district, 
as  the  case  may  be,  approved  in  writing  by 
the  parent,  or  guardian  in. compliance  with 
the  recommendation  of  the  board  of  admission. 
If  the  parent  or  guardian  of  the  pupil  enters 
into  a  contract  with  the  county  or  school 
district,  as  the  case  may  be,  for  the  support 
of  the  pupil,  he  may  be  maintained  in  the 
school  for  the  period  of  the  assignment." 

If  such  a  school  is  established  by  the  Board  of  Super- 
visors, it  shall  be  under  the  management  and  control  of  the 
Probation  Officer  (Sec.  941,  VJ.  &  I.  C);  the  Board  of  Super- 
visors shall  provide  for  a  suitable  superintendent  to  have 
charge  of  the  school  and  such  other  employees  as  may  be 
needed  for  its  efficient  management  (Sec.  942,  ViJ.  &  I.  C);  _ 
the  county  superintendent  of  schools  has  the  primary  authority 
to  provide  for  the  education  and  training  of  the  minors  in 
the  school  (Sec.  6701,  Ed.  Code);  the  county  superintendent  of 
schools  and  the  governing  board  of  the  San  Francisco  Unified 
School  District  would  have  the  same  powers  and  duties  with 
reference  to  the  educational  process  in  such  school  as  they 
have  in  connection  with  other  schools  in  the  school  district 
(Sec.  6703,  Ed.  Code).   Other  sections  of  Article  5  provide 
for  the  establisliment  of  an  admissions  committee  and  admission 
procedures  and  the  cost  of  maintaining  a  pupil  in  the  school 
and  for  other  related  matters. 

I  believe  it  is  clear  from  the  delineation  of  the  pur- 
poses of  the  24-hour  school  and  the  admission  criteria  as  set 
forth  in  Sections  6701,  6708  and  other  sections  of  Article  5 
of  the  Education  Code  that  the  24-hour  school  provided  by  the 
provisions  of  Sections  940  to  945  of  the  Welfare  and  Institu- 
tions Code  and  Article  5  of  the  Education  Code  may  not  be 
established  at  the  Juvenile  Hall  or  at  the  Hidden  Valley  or 
Log  Cabin  Ranches  where  minors  may  be  detained  for  a  variety  of 
reasons  unrelated  to  school  behavioral  problems  or  to  the 
minors'  receptiveness  to  the  educational  process.   While  the 
Board  of  Supervisors  may  establish  such  a  school  for  the  resi- 
dents of  the  City  and  County  of  San  Francisco,  the  education 
and  training  in  such  school  would  have  to  be  furnished  by  the 
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San  Francisco  Unified  School  District  and  the  school  would  have 
to  othervd.se  be  conducted  in  accordance  with  the  provisions  of 
Sections  6701  to  6719  of  Article  5  of  the  Education  Code^ 

Yery  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  John  D.  Crowley 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,  California 

Subject:  Treinsfer  of  Hetch  Hetchy 
Funds  to  General  Fund 

Dear  Mr.  Crowley: 

I  have  received  your  letter  of  September  17»  1975 
in  which  you  state  that  the  Controller  has  "suggested'  that 
the  Public  Utilities  Commission  "should  declare  $2  million 
surplus  to  the  needs  of  the  Hetch  Hetchy  Water  and  Power 
System  as  a  repayment  of  funds  originally  advanced  to  the 
Hetch  Hetchy  System  by  the  General  Fvmd  of  the  City  prior  to 
I'J'll   and  beginning  as  early  as  the  second  decade  of  this 
century. " 

Your  said  letter  also  develops  this  prevailing 
factual  situation:   existing  unappropriated  Hetch  Hetchy 
funds  are  insufficient  in  amount  to  constitute  a  "surplus 
fund"  in  excess  of  the  25?o  level  required  by  Charter  Section 
6.407  as  prerequisite  to  a  lawful  transfer  of  a  utility  sur- 
plus into  the  General  Fund. 

Such  being  so,  it  is  my  opinion  that  the  suggested 
transfer  would  be  illegal. 

In  numerous  of  ray  opinions,  as  well  as  in  opinions 
of  my  predecessors  Dion  R.  Holm  and  John  J.  O'Toole,  advice 
has  been  uniform  to  the  effect  that  the  provisions  of  Charter 
Section  6.407  and  its  antecedents,  former  Charter  Sections  127 
and  129,  contain  sole,  exolicit  and  controlling  limitations 
upon  the  availability  of  utility  funds  for  non-utility  purposes. 
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I  reaffirm  those  limitations  herein,  and  note  that  there  is 
presently  nothing  contained  in  Section  6,407  to  validate  the 
premise  of  the  Controller  that  Hetch  Hetchy  funds  may  now 
be  transferred  to  the  General  Fund  upon  a  theory  of  repay- 
ment for  some  previous  support  by  taxation  given  to  the 
Hetch  Hetchy  utility. 

It  must  be  noted  that  where  the  electorate  intended 
such  a  "repayment"  (from  the  funds  of  a  charter  utility)  as 
"has  been  suggested  by  the  Controller"  in  the  instant  situa- 
tion, the  table  for  expenditure  priorities  makes  express  pro- 
vision therefor.  I  refer  to  Charter  Section  6.4o8  -  covering 
..the  "Airporjis  Revenue  Fund." 

Priority  (7)  is  set  out  in  Section  6.4o8  as  follows 


It 

•  •  • 


the  return  and  repayment  into  the 

general  fund  of  the  City  and  County  of  any 

sxms  paid  by  the  City  and  County  from  funds 

raised  by  taxation  for  the  payment  of  interest 

on  and  principal  of  any  general  obligation 

bonds  heretofore  issued  by  the  City  and  Co\mty 

for  the  acquisition,  construction  and  improve-     ^^ 

ment  of  the  San  Francisco  International  Airport.... 

Under  familiar  rules  of  statutory  construction,  it 
must  be  concluded  that  by  virtue  of  the  pointed  difference  in 
language  between  Charter  Sections  6.407  (PUC  funds)  and  6.40b 
(Airport  funds),  the  "repayment"  concept  has  not  been  intended 
by  the  electorate  to  apply  to  funds  from  a  utility  controlled 
by  the  Public  Utilities  Commission.   (McCarthy  v.  Board  of 
Fire  CommiGGioncrs  of  San  Francisco,  V/  Cal.Aop.  49':);  Feople  v. 
Ector,  231  Cal.App.(2)  bl9;  Meycrield  v.  S.S.J.  Irrlf^ation 
Dist.,  3  Cal.(2)  409;  In  Re  Karpf,  10  Cal.App.(3)  it?:^. ) 

Upon  the  basis  of  all  of  the  foregoing,  you  are  again 
advised  that  contributions  of  Hetch  Hetchy  funds  to  the  General 
Fund  are  not  legal  unless  the  "excess  of  25^  surplus  limitations 
of  Charter  Section  6.407(e)  are  observed. 

Very  truly  yours. 


THOMAS  M.  O'COIWOR 
City  Attorney 


VI  \ 
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DOCUMENTS  DEPT. 

SAN    FRANCISCO 
PUBLIC  UBRARY 


Honorable  John  L.  Molinari 

Board  of  Supervisors 

235  City  Hall 

San.  Francisco,  California  94102 

Subject:  Issuance  and  Sale  of  San  Frajicisco  International 
Airport  Revenue  Bonds  -  No  Legal  Obligation  of 
People  in  Event  of  Default.   File  No.  27-75-7 

Dear  Supervisor  Molinari: 

At  the  meeting  of  the  Finance  Comnittee  of  the  Board 
of  Supervisors  on  V/ednesday,  September  10,  1975,  concerning  the 
approval  by  the  Board  of  Supervisors  of  the  First  Supplemental 
Resolution  authorizing  the  sale  of  Airport  Revenue  Bonds  the 
question  v;aG  raised  v;hether,  in  the  event  of  a  default,  the 
bondholders  v;ould  have  legal  recourse  to  the  general  fund  or 
any  property  of  the  City  and  County  of  San  Francisco,  for  payment 
of  principal  and  interest  on  the  Bonds. 

This  is  in  response  to  your  request  for  a  written 
opinion  on  the  subject. 

The  pertinent  provisions  of  the  Mar.tcr  Resolution 
(Airports  Comriisr.ion  Resolution  No.  73-0065  Providing  for  the 
Issuance  of  San  Francisco  International  Airocrt  Revenue  Bonds), 
adopted  March  20,  1973  and  approved  by  the  Board  of  Supervisors 
on  May  7,  1973,  are  as  follows: 
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"SECTION  1.02.  Equal  Security.  In  con- 
sideration of  the  acceptance  of  the  Bonds,  the 
creation  of  which  is  authorized  hereunder,  "by 
those  who  shall  hold  the  same  from  time  to  time, 
this  Master  Resolution  shall  be  deemed  to  be  and 
shall  constitute  a  contract  between  the  Commission 
and  the  holders  and  registered  ovmers  from  time  to 
time  of  the  Bonds  and  Interest  coupons  appertaining 
thereto,  ,  ,  ," 

"SECTION  2.03.  Form  of  Bonds.   (a)  The 
coupon  Bonds  and  the  interest  coupons  to  be 
attached  thereto  shall  be  in  substantially  the 
following  forms,  .  .  , 

.  *  *  * 

"This  Bond  is  issued  pursuant  to  a  reso- 
lution of  the  Commission,  adopted  March  20,  1973, 
providing  for  the  issuance  of  the  Bonds,  and  a 

., Supplemental  Resolution,  authorizing  the 

issuance  of  the  Bonds  of  Series 

(said  resolution  and Supplemental  Resolu- 

tion  being  hereinafter  collectively  called  the 
•Resolution').  Reference  is  hereby  made  to  the 
Resolution  and  to  the  Act  for  a  description  of 
the  terms  on  v/hich  the  Bonds  are  issued  and  to  be 
issued,  the  provisions  v;ith  regard  to  the  nature 
and  extent  of  the  Revenues,  as  that  term  is  defined 
in  the  Resolution,  and  the  rights  of  the  holders 
and  registered  o;vners  of  the  Bonds  and  of  the 
bearers  of  the  appurtenant  coupons;  asid   all  the 
terras  of  the  Resolution  and  the  Act  are  hereby 
incorporated  herein  and  constituted  a  contract 
betv;ecn  the  Commission  and  the  holder  from  time 
to  tijiie  of  this  Bond,  and  to  all  the  provisions 
thereof  the  holder  of  this  ^ond,  by  his  accept- 
ance hereof,  consents  and  agrees. 


♦  *  * 
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"The  Bonds  are  special  obligations  of  the  Com- 
mission, and  are  payable,  both  as  to  principal  and 
interest,  and  as  to  any  premiums  upon  the  redemption 
thereof,  out  of  the  Net  Revenues  pertaining  to  the 
Airport,  and  not  out  of  any  other  fund  or  moneys  of 
the  Commission,  No  holder  of  this  Bond  shall  ever 
have  the  right  to  compel  any  exercise  of  the  taxing 
pov.'er  of  the  City  and  County  of  San  Francisco  to  pay 
this  Bond  or  the  interest  hereon, " 

"SECTION  5.01,  Pledge  of  Revenues.  The  Bonds 
are  revenue  Bonds,  are  not  secured  by  the  taxing 
pov/er  of  the  Commission  (v;hich  as  of  the  date  hereof 
has  no  taxing  power)  and  shall  be  payable  as  to  both 
principal  and  interest,  and  any  premium  upon  redemp- 
tion thereof,  exclusively  from,  and  shall  be  secured 
by  a  pledge  (which  pledge  shall  be  effected  in  the 
manner  and  to  the  extent  hereinafter  provided)  of, 
the  Met  Revenues  of  the  Airport.  The  Net  Revenues 
constitute  a  trust  fund  for  the  security  and  payment^^ 
of  the  interest  on  and  principal  of  the  Bonds.  .  .  . 

"section  9.07.   Limitation  on  CommJGsion ' s 
Obligation.   The  ovmers  and  holderr.  of  the  Bonds 
issued  herexmder  expressly  understand  and  agree, 
by  their  acceptance  of  the  Bonds,  that  as  of  the 
date  of  this  Master  Resolution  the  Commission  has 
no  taxing  power  whatsoever,  and  that  nothing  herein 
contained  shall  be  deemed  to  require  the  Commission 
to  advance  any  moneys  derived  from  the  levy  or  col- 
lection of  taxes  by  the  City  and  County  of  San 
Francisco  for  the  payment  of  the  principal  of  or 
interest  on  the  Bonds.   Neither  the  credit  nor  the 
teixing  power  of  the  City  and  County  of  San  Francisco 
is  pledged  for  the  payment  of  the  principal  of  or^ 
interest  on  the  Bonds,  and  the  general  fund  of  said 
City  ojid  County  is  not  liable  for  the  pa.yment  of  the 
Bonds  or  the  interest  thereon.   The  holders  of  the 
Bonds  or  any  coupons  appertaining  thereto  cannot 
compel  the  exercise  of  the  talcing  power  by  the  City 
and  County  of  San  Francisco  or  the  forfeiture  of  its 
property  or  the  property  of  the  Commission." 
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"The  principal  of  and  interest  on  the  Bonds  and 
any  premiums  upon  the  redemption  of  any  thereof  are 
not  a  debt  of  the  Commission  nor  a  legal  or  equitable 
pledge,  charge,  lien  or  encumbrance  upon  any  of  its 
property  or  upon  any  of  its  income,  receipts  or  reve- 
nues except  the  Net  Revenues  of  the  Airport  and  other 
funds  that  may  be  legally  applied,  pledged  or  other- 
wise made  available  to  their  payment  as  in  this  Master 
Resolution  provided.  Neither  the  Commission  nor  any 
officer  thereof  shall  be  liable  or  obligated  for  the 
payment  of  the  principal  of  or  interest  on  the  Bonds, 
or  for  any  payment  agreed  to  be  made,  or  contemplated 
to  ,be  made,  pursuant  to  any  of  the  terms  of  this 
Master  Resolution,  save  and  except  solely  and  exclu- 
sively from  the  Net  Revenues  as  herein  defined. 

"SECTION  11.01.   Liability  of  Commission  Limited 
to  Revenues.  Notwithstanding  anything  in  this  Master 
Resolution  contained,  the  Commission  shall  not  be 
required  to  advance  any  moneys  derived  from  the 
proceeds  of  any  taxes  levied  and  collected  by  the 
City  and  County  of  San  Francisco,  or  from  any  source 
of  income  other  than  the  Net  Revenues,  for  the  payment 
of  the  principal  of  or  interest  on  the  Bonds." 

In  brief,  the  following  matters  appear  to  be  clear  and 
not  subject  to  dispute: 

1.  The  Master  Resolution  (Resolution)  is  a  contract 
between  the  Airports  Commission  (Commission)  and  holders  of  the 
Bonds.  (Section  1.02.) 

2.  All  of  the  terms  of  the  Resolution  are  incorporated 
in  the  form  of  the  Bond  and  constitute  a  contract  between  the 
Commission  and  the  holder  of  the  Bond,  and  by  acceptance  thereof, 
the  bondholder  consents  and  agrees  to  all  of  the  provisions  of  the 
Resolution.   (Section  2.03.) 

3.  The  fom^  of  the  Bond  expressly  provides  that  the 
Bonds  are  payable,  both  as  to  principal  and  interest,  out  of  Net 
Revenues  pertaining  to  the  Airport,  and  not  out  of  any  other  fund 
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or  moneys  of  the  Commission;  and  that  no  holder  of  the  Bond  shall 
ever  have  the  right  to  compel  any  exercise  of  the  taxing  power  of 
the  City  and  County  of  San  Francisco  (City  and  County)  to  pay  the 
Bond  or  the  interest  thereon.   (Section  2.03.) 

4.  The  Bonds  are  not  secured  by  the  taxing  power  of  the 
Commission  and  shall  be  payable  as  to  both  principal  and  interest 
exclusively  from  the  Net  Revenues  of  the  Airport.  (Section  5.01.) 

5.  The  ovmers  and  holders  of  the  Bonds  agree,  by  their 
acceptance  of  the  Bonds,  that  nothing  in  the  Resolution  shall  be 
deemed  to  require  the  Commission  to  advance  any  moneys  derived 
from  the  levy   or  collection  of  taxes  by  the  City  and  County  for 
the  paynxent  of  interest  and  principal  on  the  Bonds;  that  neither 
the  credit  nor  the  taxing  pov;er  of*  the  City  and  County  for  the 
payment  of  principal  and  interest  on  the  Bonds,  and  the  general 
fund  of  the  City  ajid  County  is  not  liable  for  the  payment  of  the 
Bonds  or  the  interest  thereon;  that  the  holders  of  the  Bonds  can- 
not compel  the  exercise  of  the  taxing  pov;er  by  the  City  and  County 
or  the  forfeiture  of  its  property  or  the  property  of  the  Commis- 
sion.  (Section  9.07.) 

6.  The  Commission  shall  not  be  required  to  advance  any 
moneys  derived  from  the  proceeds  of  any  taxes  collected  by  the 
City  and  County,  or  from  any  source  of  revenues  other  than  the 
Net  Revenues  of  the  Airport,  for  the  payment  of  principal  or 
interest  on  the  Bonds.  (Section  11.01.) 

It  Ir,   an  elementary  rule  of  contract  construction  that 
v;here  the  lanf!;uo.ce  of  a  contract  is  plain,  precise  and  unambiguous 
and  its  meaning  is  clear  and  unmistakable,  tliere  is  no  room  for 
construction  and  the  courts  are  not  permitted  to  search  for  a 
meaning  beyond  the  contract  itself.   (See  To.nncr  v.  Title  Ins.  & 
Tru."t  Co.,  20  C.2d  0l4,  824;  Payne  v.  Cornmclrc"ial  Ma€ional  Banlf/ 
1(1    Cai.  68.  72;   Ncal  v.  StaTc^^T^ann  ynGurance  Co.,  m<3  C.A.2a 
690,  693-694;  IIourcG  v.  Kovaccvfeh,  42  C.A.2d  Yb^,  772.) 

The  language  of  the  Resolution  is  clear  and  concise  and 
hence  is  not  subject  to  judicial  interpretation.   It  is  my  opinion 
that  by  virtue  thereof  the  bondholders  can  never  under  any  circxim- 
stances  compel  the  levy  of  a  tsix  by  the  City  and  County  for  the 
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S?^I?L?t  Sn^I^K^^S^  ;;  interest  on  the  Bonds;  nor  in  the  event 
forecw,^^.  L^%^°''?'°^^^^^  ^^^^  ^y  ^ir^^^  remedy,  such  as 
as  seiur??v  ?^  ^S^  S^  ^  property,  none  of  v/hich  are  pledced 
ASthoS?i^pf?^'5SR^°;^^   (i^^  In.^e  California  Toll  Bridge 
^^'^^h^fSk&^''^QP,  ^S^eito"  V.  Cxty  of  LOS  An,eles, 

Rowlev  &  qu?ni''??^L^''''''^^^°^.^  °^  ^^^  ^^^'^  ^i™  °f  Orrick,  Herrington, 
has  exDref^Pri  hf^^  eminently  qualified  bond  counsel  in  this  matter, 
are  nSt  ob??^nitS  ''^'•^'•^u  ^^^*  ^^^^  *^^  B°"^s  ^^^  revenue  bonds  and 
actua?  dp?i,>V?  •°"!u°^  *^^  ^^*y  ^^  County  of  San  Francisco,  an 
in  ^v  vav^^oi?  Jk°  payraent  of  principal  and  interest  shoild  not 
cis^^  ^d  fy5Xl>.^^l-''''^t^^   °^  ^^^  C^^y  ^^  county  of  San  Fran- 
the^p'r?^?,,^.?.     "^"^^  honored  remedy  for  bondholders  under 
S?n  ^l^^iT''^^  ^^   *°  ^^^^y  ^^^  payment  of  principal  or  interest 
^riiPP  o^r,  r  ^?/e\^^^es  increase  to  a  point  ^vhere  the  debt 
service  can  be  paid.  With  this  opinion  I  concur. 

You  are  advised  accordingly. 

Very  truly  yours. 


TH0I4AS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 

SAN    FRANCISCO 
PUBLIC   UBRARY 


Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102    , 

Subject:   Legislation  Regarding 

Registration  of  Handguns 

Dear  Sir: 

This  is  in  reply  to  your  request  on  behalf  of  President 
Dianne  Feinstein  and  Supervisor  Alfred  J.  Nelder  for  legislation 
that  would  prohibit  the  sale  of  handguns  in  San  Francisco  without 
registering  the  sale  with  the  Police  Department  prior  to  turning 
over  the  firearm,  prohibit  the  sale  of  ammunition  except  to  persons 
presenting  a  valid  gun  registration  certificate  and  require  that 
ammunition  for  sale  be  kept  in  a  locked,  safe  and  secure  recep- 
tabie  removed  from  public  view. 

I"  Ordinance  No.  175-68  (Sections  610-610.8  of  the  Police 
Code)  the  registration  with  the  Police  Department  of  all  firearms 
by  persons  owning  or  possessing  them  in  San  Francisco  was  required. 
This  ordinance  was  held  valid  and  not  pre-empted  by  state  laws  con- 
cerning weapons  by  the  California  Supreme  Court  in  Galvnn  v.  Superior 
Court  (1969)  70  Cal.2d  851.   However,  subsequent  to  that  decision 
Government  Code  Section  53071  was  enacted.   That  section  provides 
as  follows: 


•It- 


It  is  the  intention  of  the  Legislature  to  occupy 
the  whole  field  of  regulation  of  the  registration 
or  licensing  of  commercially  manufactured  firearms 
as  encompassed  by  the  provisions  of  the  Penal  Code, 
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and  such  provisions  shall  be  exclusive  of  all 
local  regulations,  relating  to  registration  or 
licensing  of  commercially  manufactured  firearms, 
by  any  political  subdivision  as  defined  in  Sec- 
tion 1721  of  the  Labor  Code." 

It  is  now  clear  that  Government  Code'  Section  53071  has 
conclusively  established  that  state  law  has  pre-empted  the  entire 
field  of  registration  and  licensing  of  firearms  and  that  any 
municipal  ordinances  which  purport  to  regulate  the  licensing  or 
registration  of  firearms  are  invalid.   (Sippel  v.  Ncldcr  (l^/^j 
24  Cal.App.3d  173.)   Consequently,  Ordinance  No.  i/:)-b8  is  ot  no 
force  and  effect. 

The  ordinance  held  invalid  in  Sippel  v.  Ncldcr  was  former 
Section  613  of  the  Police  Code  which  prohibited  any  person  in  the 
business  of  selling  concealable  firearms  from  selling  such  a  weapon 
to  a  person  who  does  not  produce  a  permit  issued  by  the  Chief  or 
Police  authorizing  the  purchase  of  the  firearm.   The  court  stated 
that  a  municipality  could  not  lawfully  require  a  permit  to  purchase 
a  firearm  because  the  state  had  pre-empted  the  field. 

Sections  12071-12079  of  the  Penal  Code  contain  the  regulations 
for  the  licensing  of  persons  engaged  in  the  business  of  selling  or 
transferring  concealable  firearms.  Among  thera  is  the  requirement 
that  the  dealer  keep  a  register  of  sales  or  transfer  in  the  form 
specified  therein  and  that  a  copy  of  the  register  for  each  saleor^ 


transfer  be  sent  on  the  day  of  sale  to  the  State  Bureau  of  Criminal 
Identification  and  Investigation  and  to  the  chief  of  the  local  police 
department.   In  addition  delivery  of  the  concealable  firearm  to  the 
purchaser  to  be  prohibited  for  five  days.   This  time  lapse  has  been 
increased  to  fifteen  days,  effective  January  1,  1976. 

In  view  of  the  foregoing  it  is  my  opinion  that  the  entire 
field  of  the  licensing  and  registration  of  firearms  is  pre-empted 
by  state  law  and  v;ould  preclude  local  legislation  as  requested  by 
President  Feins tein  and  Supervisor  Neldcr. 

Therefore,  no  legislation  is  submitted  herewith. 

Very  tmly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-109 


September  26,  1975 


DOCUMENTS  DEPT. 

SAN    FRANCISCO 
PUBLIC   LIBRARY 


Mr.  John  Henning,  Jr. ,  President 
Social  Services  Commission 
Department  of  Social  Services 
Post  Office  Box  7988 
San  Francisco,  California  94120 

Subject:  Personnel  actions  under  the  Brown  Act. 

Dear  Mr.  Henning: 

This  letter  is  to  confirm  oral  advice  that  it  is  per- 
missible under  the  provisions  of  the  Brown  Act,  Sections  54950 
of  the  Government  Code,  et  seq. ,  for  the  Social  Services  Com- 
mission to  conduct  in  executive  session  the  portion  of  a  Social 
Services  Couunission  meeting  relating  to  the  selection  of  an  em- 
ployee. 

It  is  my  understanding  that  the  Social  Services  Com- 
mission will  have  for  consideration  before  it  for  appointment 
as  General  Manager  on  Monday,  September  29,  several  candidates 
who  have  been  screened  at  the  request  of  and  for  the  Commission 
by  the  Civil  Service  Department.   The  procedure  contemplated 
for  the  Monday  meeting  involves  a  report  on  the  candidates  back- 
ground and  experience  from  the  Department  of  Social  Services' 
personnel  officer;  interviews  with  the  candidates;  and  a  series 
(if  necessary)  of  secret  ballots  followed  by  discussions  of  the 
candidates  and  leading  ultimately  to  agreement  on  the  Commis- 
sion's selection. 

In  my  opinion,  this  procedure  constitutes  consideration 
of  the  appointment  of  an  officer  or  employee  within  the  meaning 
of  Section  54957  of  the  Government  Code  which  permits  a  public 
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agency  to  hold  executive  sessions  to  consider  the  appointment 
and  employment  of  officers  or  employees.   That  segtion  pro- 
vides, in  relevant  part: 

Nothing  contained  in  this  chapter  shall  be 
construed  to  prevent  the  legislative  body  of  a 
local  agency.  .  .  from  holding  executive  sessions 
during  a  regular  or  special  meeting  to  consider 
the  appointment,  employment  or  dismissal  of  a  pub- 
lic officer  or  employee  .... 

Very  truly  yours. 


raOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  75-110 


September  30,  1975 


DOCUMEP4TS   DEPT. 
SAN    FRANCISCO 
PUBLIC   LIBRARY 


Mr.  Edward  P,  Joyce 
Director,  Emergency  Services 
6221  Geary  Boulevard 
San  Francisco,  CA  94121 

Re:  Residency  requirement 

for  Emergency  Services  Personnel 

Dear  Mr,  Joyce: 

This  letter  is  in  response  to  your  request  for  my 

opinion  regarding  the  legality  of  an  ordinance  requiring  "all 

assigned  personnel  in  the  Office  of  Emergency  Services  to  be 

residents  of  the  City  and  County  of  San  Francisco". 

Although  pursuant  to  the  broad  and  general  grant  of 
plenary  powers  to  chartered  cities  under  California  Consti- 
tution Article  XI,  Section  5(b),  it  was  formerly  the  law  in 
this  state  that  the  ".  .  .  compensation,  method  of  appoint- 
ment, qualifications,  tenure  of  office  and  removal  ..." 
of  employees,  including  a  residency  requirement,  were 
properly  within  the  exercise  of  the  powers  of  a  chartered 
city  (see   Ector  v.  City  of  Torrance  (1973),  10  C.3d  129, 
109  Cal.Rptr.  a^y ,  :)i^  P.  2d  433),  this  is  no  longer  the  law 
with  regard  to  residency  requirements  for  employees. 
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In  November  of  1974,  the  voters  of  California  passed 
Proposition  5,  which  added  Section  10.5  to  Article  XI  of  the 
State  Constitution.  This  section  reads  as  follows: 

*'§  10,5  [Employee  Residential  Requirements] 
A  city  or  county,  including  any  chartered  city 
or  chartered  county,  or  public  district,  may 
not  require  that  its  employees  be  residents  of 
such  city,  county  or  district;  except  that  such 
employees  may  be  required  to  reside  within  a 
reasonable  and  specific  distance  of  their  place 
of  employment  or  other  designated  place." 

The  more  specific  provisions  of  Article  XI,  Section 
10.5,  which  is  also  the  last  expression  of  the  people, 
would  control  and  operate  to  limit  the  general  plenary 
powers  of  the  City  and  County  of  San  Francisco. 

You  are  therefore  advised  that  the  proposed  residency 
requirement  would  not  be  lawful. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-111 


October  2,  1975 


Honorable  Dianne  Feinstein 
President,  Board  of  Supervisors 
235  City  Hall 
ban  FranciscO/  California  94102 

Subject:    Amount  of  Loan  Permitted  Under  Municipal 
Election  Campaign  Contribution  and 
Expendxture  Control  Ordinance 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
the  limitation,  if  any,  on  the  size  of  a  loan  which  may  be  made 
to  a  candidate  for  municipal  election. 

Chapter  16,  Article  XII,  of  the  San  Francxsco  Administrative 
Code,  regulates  municipal  election  campaxgn  contributions.  The 
following  sections  of  that  ordinance  are  quoted  in  part  as  follows: 

Sec.  16.503 

" (ej  'Contribution'  shall  mean  a  gift,  subscrxption, 
loan,  advance,  deposit,  pledge,  contract,  agreement  or 
promise  of  money  or  anytning  of  value  or  otner  obligation, 
whether  or  not  legally  enforceable,  made  directly  or  indirectly 
in  aid  of  or  in  opposition  to  tne  nomination  or  election  of 
one  or  more  candidates  cr  the  qualif xcation  for  the  ballot 
or  voter  approval  of  one  or  more  measures. 

*  *  * 


;--•  V-     i>     _ 


^  — '      o-> 


c 

cr 


to 

en 
ro 


Letter  Opinion  No.  75-111 
Honorable  Dianne  Feinstein  '  '       2  October  2,  1975 


"(h)  'Expenditure'  shall  mean  a  payment,  pledge  or  promise 
of  payment  of  money  or  anything  of  value  or  other  obligation, 
whether  or  not  legally  enforceable,  for  goods,  materials, 
services  or  facilities  in  aid  of  or  in  opposition  to  the 
nomination  or  election  of  one  or  more  candidates  or  the 
qualification  for  the  ballot  adoption  of  one  or  more 
measures.   The  term  'expenditure'  includes  any  transfer, 
payment,  gift,  loan,  advance,  deposit,  pledge,  contract 
agreement  or  promise  of  money  or  anything  of  value  or  other 
obligation,  whether  or  not  legally  enforceable,  made 
directly  or  indirectly  by  one  committee  to  another  committee." 

Sec.  16.519 

"(a)  No  person  other  than  a  candidate  shall  make,  and 
no  campaign  treasurer  shall  solicit  or  accept,  any 
contribution  which  will  cause  the  total  amount  contributed 
by  such  person  with  respect  to  a  single  election  in  support 
of  or  opposition  to  such  candidate,  including  contributions 
to  political  committees  supporting  or  opposing  such  candidate, 
to  exceed  five  hundred  dollars  ($500)  .   'Person'  for  the 
purposes  of  this  subsection  shall  include  and  mean  the  imme- 
diate family  of  the  person,  i.e.,  the  person's  spouse,  and 
any  child,  parent,  grandparent,  brother  or  sister  of  the 
person,  and  the  spouse  of  any  such  person. 

" (b)  With  respect  to  the  election  of  the  following 
officers,  no  campaign  treasurer  shall  solicit  or  accept 
any  contributions  or  expend  money  which  will  cause  the 
total  amount  contributed  or  expended  by  any  or  all  persons 
in  support  or  opposition  to  the  candidate,  including  contri- 
butions to  political  committees  supporting  such  candidate 
to  exceed  an  aggregate  amount  equal  to  the  total  sum  to 
be  derived  from  multiplying  the  following  amounts  by  the 
total  nuiTiber  of  voters  duly  registered  in  the  City  and 
County  of  San  Francisco  for  the  general  presidential 
election  immediately  preceding  that  at  which  such  candidacy 
will  be  voted  upon: 
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"(1)  The  mayor thirty  cents  {?.30). 

" (2)  The  members  of  the  board  of  supervisors 

twelve  cents  ($.12). 

"(3)  Assessor,  district  attorney,  city  attorney,  sheriff, 
treasurer  and  public  defender eight  cents  ($.08). 

" (4)  Members  of  the  board  of  education  and  the  members 

of  the  board  of  governors  of  the  community  college  district 

five  cents  ($.0b) . 

" (c)  No  candidate  shall  make  any  contribution  which  will 
cause  the  total  amount  contributed  by  him  to  his  campaign 
treasurer  and  all  political  committees  supporting  him  to 
exceed,  with  respect  to  a  single  election,  five  times  the 
limit  specified  m  paragraph  (a)  of  this  section.   'Candidate' 
for  the  purposes  of  this  subsection  (c)  shall  include  and 
mean  the  immediate  family  of  the  candidate,  i.e.,  the  candidate's 
spouse,  and  any  child,  parent,  grandparent,  brother  or  sister 
of  the  canaidate,  ana  the  spouse  of  any  such  person." 

Reviewing  the  above,  it  is  apparent  that  a  loan  is  included  as 
part  of  a  contribution.   See  section  16.50(e).   The  word  "Expenditure" 
includes  loan.   Section  16.519  limits  a  contribution  oy  any  person 
other  than  a  candidate  to  $500,  while  allowing  a  candidate,  according 
to  16.i;19(c)  to  make  a  contribution  of  five  times  the  limit  specified 
in  subdivision  (a),  which  calculates  out  to  be  a  sum  of  $2,500. 

From  the  above  it  is  apparent  that  the  intent  of  the  ordinance 
IS  to  limit  the  amount  of  a  loan  to  $500  if  it  comes  from  a  person 
other  than  a  candidate,  or  $2,50U  from  a  candidate  for  election  to  an 
office  in  San  Francisco. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  75-112 


October  10,  1975 


Mr.  Morris  Bernstein,  President 
San  Francisco  Fire  Commission 
260  Golden  Gate  Avenue 
San  Francisco,  California  94102 

Subject:   Present:  Status  of  Memorandunof 

Understanding  Between  Firefighters 
Union,  Local  798,  and  the  Fire 
Commission,  Mayor  and  the  Board  of 
Supervisors  Approved  by  Board  of 
Supervisors  Resolution  95-74, 
February  4,  1974 

Dear  Mr,  Bernstein: 

This  is  in  response  to  your  letter  of  September  24,  1975, 
wherein  you  request  my  opinion  regarding  the  following  three  (3) 
questions: 

1,  Is  the  above  referred  to  memorandum  of  understanding 
(MOU)  still  in  effect?  and,  if  so; 

2,  Should  Llie  Fire  Department  continue  to  ask  11-2  Fire- 
figb.ters  to  work  on  their  days  off  in  conformity  with 
section  5  of  the  MOU  when  no  funds  have  been  provided 
for  that  purpose?  and, 

3,  If  the  Fire  Commission  submits  a  request  for  a  sup- 
plemental appropriation  for  the  purpose  of  paying 
fire  (:  i}',h':ors  who  have  worked  on  tlioir  days  off:,  must 
the  Mayor's  Office  and  the  Board  of  Supervisors  pro- 
vide the  necessary  funds? 
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The  memorandum  of  understanding,  which  was  approved  by 
the  Board  of  Supervisors  Resolution  No.  95-74,  is  one  which  was 
negotiated  by  the  Firefighters  Union,  Local  798,  and  the  San 
Francisco  Fire  Coimiission.   After  an  agreement  had  been  reached 
by  those  two  parties,  it  was  subsequently  signed  by  the  Mayor 
on  December  26,  1973,  and  then  approved  by  resolution  of  the 
Board  of  Supervisors  on  February  4,  1974.   In  summary  this  MOU 
"recognizes  Local  798  as  the  representative  of  the  uniformed 
force  of  the  Fire  Department,  sets  forth  an  agreement  to  meet 
and  confer  on  matters  relating  to  employment  conditions  with 
the  exception  of  v;ages  and  employment  conditions  specifically 
governed  by  the  Charter  of  the  City  and  County  of  San  Francisco, 
sets  forth  a  disciplinary  and  grievance  procedure;  the  latter, 
relating  to  disputes  as  to  terras  and  conditions  of  employment 
in  the  Fire  Department,  provides  for  compulsory  binding  arbi- 
tration except  as  to  disciplinary  proceedings,  and  in  Section  5 
provides  as  follows: 

"a)   Total  strength  of  the  Fire  Department  uni- 
formed force  shall  not  be  reduced  from  1775 
members  during  the  term  of  this  Agreement. 

"b)   From  the  attached  agreed-to  schedule  entitled 
Full  Manning  Daily  Complement  Firefighting  Division, 
there  will  be  a  tolerance  necessary  to  accommodate 
Sick  Leave,  Disability  Leave,  Military  Leave  and 
Vacations.   This  tolerance  figure  shall  be  thirty- 
five  (35) ,  and  shall  form  the  basis  for  determining 
overtime  work.  (W.D.O.)  to  bring  the  working  strength 
up  to  the  attached  Full  Manning  Daily  Complement 
Firefighting  Division,  minus  said  tolex'ance. 

"c)   Members  receiving  Lump  Sum  Sick  Payment  through 
Retirement  ou  Death  will  be  included  as  part  of  the 
projected  on-duty  complement  unless  the  Annual  Appro- 
priation Ordinance  is  amended  to  permit  immediate 
hiring. 

"d)   The  tolerance  figure  of  sixty  (60)  existing 
under  the  previous  Memorandum  of  Agreement  and 
Arbitrator  Sam  Kagel's  award  will  continue  in 
effect  until  two  (2)  months  after  the  Fire  Depart- 
ment appoints  the  first  H-2  Fireman  probationary 
group  either  permanent,  limited  tenure  temporary 
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employees,  at  which  time  the  sixty  (60)  man  tol- 
erance will  be  reduced  by  seven  (7)  and  subse- 
quently at  nine-week  intervals  by  six  (6)  until 
the  tolerance  figure  of  35  is  reached. 

"The  present  system  of  projecting  on-duty 
complement  by  the  Bureau  of  Assignments  shall 
remain  in  effect  for  the  duration  of  this  Agree- 
ment as  agreed  upon  in  letter  of  March  3,  1971 
to  San  Francisco  Firefighters  Local  #798  :from 
Chief  Calden,  unless  the  Fire  Commission  and  the 
Union  mutually  agree  to  changes  in  the  said  agreed 
procedures." 

These  agreements  made  by  the  Fire  Commission  were  stated 
to  be  in  consideration  of  the  firefighters  union  agreeing  to 
forego  the  right  to  strike  during  the  terms  of  said  agreement. 
(The  term  of  the  MOU  is  for  three  (3)  years,  terminating  on 
December  26,  1976.) 

It  is  presumed  that  your  question  regarding  the  legal 
status  of  the  MOU  is  raised  due  to  the  fact  that  the  MOU  con- 
tains an  agreement  on  the  part  of  the  firefighters  not  to  strike 
and  in  August  of  this  year  the  firefighters  went  out  on  strike 
in  spite  of  the  aforementioned  covenant. 

You  further  state  that  a  memorandum  of  agreement  dated 
August  21,  1974,  attached  to  the  Mayor's  "Strike  Proclamation" 
continues  "the  original  Memorandum  of  Understanding  in  full 
force  and  effect." 

As  you  are  av/are,  the  Mayor's  emergency  proclamation  and 
suspension  of  certain  provisions  of  the  Charter  was  done  for  a 
specific  reason;  to  wit,  the  settling  of  a  policemen  and  firemen's 
strike  by  settinp,  n£  the  salaries  involved.   The  emergency  proc- 
lamation while  rnlerring  to  the  MOU  incorporates  only  the  finan- 
cial aspects  of  (.lie  agreement  within  its  terms.   However,  the  MOU 
executed  by  the  Mavor  on  August  21,  1975,  goes  much  further  and 
purports  to  grant  ''total  amnesty  to  all  occurrences  arising  out 
of  or  related  to  the  recent  labor  dispute."   It  goes  on  to  state 
that  "all  existinc,  anireements  and  memoranda  of  understanding  shall 
continue  in  full  lorce  and  effect."  While  the  Mayor  undoubtedly 
possesses  the  authority  to  agree  that  he  will  continue  to  observe 
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the  provisions  of  existing  MOUs  presently  in  effect  within  the 
scope  of  his  Charter  powers,  duties  and  jurisdiction,  the  Mayor 
cannot  require  the  Board  of  Supervisors  or  the  Fire  Coramission 
to  be  bound  on  matters  within  the  scope  of  their  respective 
Charter  powers,  duties  and  jurisdiction.   Charter  powers  and 
duties  of  officers,  boards  and  commissions  can  only  be  super- 
seded by  emergency  proclamation  issued  by  the  Mayor  pursuant 
to  Charter  Section  3.100  and  must  be  "for  the  purposes  of  meet- 
ing the  emergency"  and  "necessary  for  the  purposes  of  meeting 
the  emergency."  The  emergency  proclamation  of  August  21,  1975, 
relates  only  to  the  compensation  (as  set  forth  in  an  agreement 
executed  by  the  Mayor)  and  supersedes  only  the  Charter  sections 
which  impose  the  power  and  duty  to  fix  the  1975-76  compensation 
for  firemen  and  policemen  in  the  Board  of  Supervisors. 

While  conduct  on  the  part  of  the  parties  before,  during 
or  after  the  strike  may  have  breached  the  MOU,  the  law  on  this 
subject  is  to  the  effect  that  an  agreement  remains  in  force 
until  it  has  been  terminated,  either  according  to  its  own  terms 
or  through  the  acts  of  the  parties  evidencing  a  cancellation, 
rescission  or  abandonment.   Busch  v.  Globe  Industries  (1962) 
200  Cal.App.2d  315. 

When  one  party  to  a  contract  materially  breaches  the  pro- 
visions thereof,  a  right  then  arises  in  the  nonbreaching  party 
to  either  rescind  the  contract  or  sue  for  damages,   Crofoot  Lumber 
Co.  V.  Thompson  (1958)  163  Cal.App.2d  324.   Contract  law,  in  gen- 
eral, has  no  particular  criterion  which  is  to  be  followed  if  a 
person  desires  to  rescind  a  contract.   Moreover,  it  is  not  neces- 
sary that  there  be  any  fonnal  meetings  or  any  contact  to  estab- 
lish a  rescission  if  an  intent  to  abandon  the  contract  can  be 
ascertained  from  the  acts  and  conduct  of  the  parties.   Unger  v. 
Isaacs  (1954)  123  Cal.App.2d  533.   However,  if  a  rescission  is 
contemplated,  the  intent  to  do  so  should  be  manifested  in  some 
objective  manner.  The   most  acceptable  method  is  a  forTnal  written 
notification  that  the  nonbreaching  party  considers  the  breach  of 
the  other  party  as  conduct  sufficiently  justifying  a  rescission 
and  that  the  nonbreaching  party  has  determined  to  treat  such 
conduct  accordingly. 

In  the  event  a  determination  is  made  to  accomplish  n 
rescission  of  the  MOU,  it  should  be  pointed  out  that  inasmuch 
as  the  agreement  involves  a  public  entity,  the  rescinding  act 
should  be  of  the  same  dignity  as  the  ratifying  act.   Since  the 
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Board  of  Supervisors  ratified  the  MOU  by  resolution  and  the  Fire 
Commission  oy  approval  of  said  commission,  a  rescission  should 
be  done  in  the  same  fashion. 

Additionally,  one  party's  breach  of  a  contract  may  be 
waived  by  the  other  party  and  the  waiver  may  be  shown  by  con- 
duct.  That  is  to  say,  it  may  be  shown  that  acts  of  the  non- 
breaching party  are  so  inconsistent  with  an  intent  to  enforce 
the  right  of  rescission  that  it  could  be  reasonably  concluded 
that  said  right  has  been  relinquished.   Medico- Dental  Building 
Co.  v.  Horton  h   Converse  (1942)  21  Cal.2d  411;  Zoeller  v. 
Schneider  (1956)  141  Car.App.2d  684. 

You  have  not  in  your  letter  indicated  that  the  Fire  Com- 
mission or  the  Board  of  Supeirvisors  desire  to  terminate  or 
rescind  the  MOU  and,  as  you  are  aware,  the  Board  of  Supervisors 
are  involved  in  the  financial  aspect  of  overtime  payments  in  the 
Fire  Department.   The  Board  of  Supervisors  or  the  Fire  Commission 
should  determine  v/hether  or  not  they  consider  the  recent  strike 
by  firemen  as  a  breach  of  the  MOU  and  therefore  desire  to  treat 
said  MOU  or  any  section  thereof  as  terminated  or  rescinded.  At 
the  present  time,  unless  action  is  taken  determining  the  parties' 
intent  not  to  be  bound,  it  is  my  opinion  that  the  memorandum  of 
understanding  is  still  in  effect. 

Your  second  inquiry  deals  with  the  Fire  Department  request- 
ing H-2  firefighters  to  work  overtime  in  order  to  comply  with 
Section  5  of  the  MOU  when  there  are  no  funds  available  to  make 
payments  therefor.   Your  attention  is  directed  to  Section  6.302 
of  the  Charter  which  states  in  pertinent  part  as  follows: 

"No  obligation  involving  the  expenditure  of 
money  shall  be  incurred  or  authorized  by  any  officer, 
employee,  bo.-jrd  or  commission  of  the  city  and  county 
unless  the  controller  first  certify  that  there  is  a 
valid  approyiriation  from  which  the  expenditure  may 
be  made,  and  that  sufficient  unencumbered  funds  are 
available  in  the  treasury  to  the  credit  of  such  appro- 
priation to  pay  the  amount  of  such  expenditure  when 
it  becomes  due  and  payable," 

It  is  understood  when  an  H-2  fireman  consents  to  work  on 
his  day  off  that  he  will  be  compensated  for  such  endeavors.   When 
the  Fire  Commission  determines  that  it  is  in  the  public  interest 
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for  a  fireman  to  work  on  his  day  off  and  the  chief  of  the  depart- 
ment subsequently  directs  said  work  take  place,  they  are  incurring 
an  obligation  involving  the  expenditure  of  money  for  the  purpose 
of  paying  the  fireman  who  so  works. 

Pursuant  to  the  provisions  of  Section  6.302  set  forth 
above  both  the  Fire  Commission  and  the  Chief  are  prohibited 
from  incurring  such  an  obligation  without  first  having  received 
notice  from  the  Controller  that  there  is  a  valid  appropriation 
from  which  the  obligation  may  be  paid  and  that  there  are  suf- 
ficient funds  in  that  appropriation  to  pay  the  obligation  when 
it  is  due  and  payable.  : 

You  are  tlierefore  advised  that  neither  the  Fire  Com- 
mission nor  the  Chief  of  Department  should  request  firemen  to 
work  on  their  days  off  without  first  having  ascertained  that 
there  is  an  appropriation  and  sufficient  funds  available  to 
pay  the  obligations  which  will  occur  therefrom. 

Section  8.452  of  the  Charter,  which  peirmits  a  fireman 
to  work  on  his  d.ny  off  when  he  so  consents,  also  provides  that 
he  will  be  paid  at  his  regular  rate  of  pay  or  allowed  an  equiva- 
lent time  off.   The  Fire  Department  could  fulfill  its  obligation 
under  the  provisions  of  the  MOU  with  regard  to  work  on  days  off 
if  the  fireman  would  consent  to  so  work,  being  fully  informed 
that  compensation  therefor  would  be  made  in  compensatory  time 
off. 

Your  last  question  asks  whether  or  not  the  Mayor  and  the 
Board  of  Supervisors  must  approve  a  supplemental  appropriation 
for  payment  of  ov or time  if  submitted  to  them  by  the  Fire  Com- 
mission.  Presumably  this  question  arises  because  the  Mayor  is 
a  party  signatory  to  the  MOU  and  the  Board  of  Supervisors  has 
approved  the  MOU  by  resolution  and  Section  5  of  the  MOU  has 
a  provision  covering  total  strength  of  the  department,  tolerance 
therefrom,  and  concommitant  work  on  days  off.   Apparently,  it 
is  the  feeling  oi:  Liie  Fire  Conunission  that  the  provisions  of 
Section  5  of  the  MOU  cannot  be  complied  with  without  the  payment 
of  overtime  wages. 

On  October  3,  1975,  the  California  Supreme  Court  rendered 
its  decision  in  Glendale  City  Employees  Assn.  et  al. ,  v.  City  of 
Glendalc,  Slip  Opinion  No.  L.A.  30357.   I'lio  ca:;o~tlo.-iit  with  the 
issue,  inter  alia,  of  the  binding  effect  of  a  MOU  once  it  has 
been  approved  by  the  governing  board  of  a  local  public  entity. 
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A  designated  representative  for  the  city  of  Glendale  had 
entered  into  a  MOU  with  representatives  of  the  city's  employees 
which  included  a  formula  to  be  used  in  setting  the  employees' 
salaries.   The  MOU  was  subsequently  presented  to  the  Glendale 
City  Council  v/hich  passed  a  motion  approving  same. 

However,  when  the  city  ultimately  fixed  salaries  for  the 
employees,  they  were  not  at  rates  which  reflected  the  utilization 
of  the  agreed  upon  formula  in  the  MOU. 

The  court  concluded  that  pursuant  to  the  provisions  of  the 
Meyers-Milias-Brown  Act  (Gov.  Code  §§3500-3510),  a  MOU  negotiated 
and  agreed  to  by  representatives  of  a  public  entity  and  of  employee 
organizations  is  nonbinding  but  that  once  it  is  presented  to  and 
ratified  by  the  governing  body  of  the  local  eritity,  it  becomes  a 
binding  agreement.  Accordingly,  the  city  of  Glendale  was  ordered 
to  adopt  wage  rates  reflecting  data  contained  in  the  MOU. 

There  is  a  strong  similarity  between  the  circumstances  in 
Glendale  and  those  pertaining  to  Section  5  of  the  MOU  here  in 
question.    The  Board  of  Supervisors  has  the  authority  to  fund 
positions  in  the  Fire  Department  and  to  appropriate  additional 
funds  for  the  purpose  of  paying  overtime  wages,  and  this  does  not 
involve  any  abdication  or  delegation  of  that  authority.   Applying 
the  reasoning  in  the  Glendale  case,  the  court  interprets  the 
agreement  as  to  how  many  men  shall  be  in  the  uniformed  force  of  the 
Fire  Department,  how  many  men  shall  constitute  the  daily  work  com- 
plement and  when  men  shall  work  on  their  days  off  and  receive  over- 
time compensation  as  the  "legislative  act"  and  the  subsequent  appro- 
priating and  paying  of  overtime  compensation  as  nonlegislative, 
ministerial  acts  wliich  are,  under  the  established  law,  subject 
to  being  enforced  by  mandamus. 

Based  upon  the  foregoing,  I  am  of  the  opinion  that  the 
provisions  of  Section  5  of  the  MOU  fall  sufficiently  within  the 
concept  of  law  enunciated  in  Glendale  as  set  forth  above  and 
that  barring  any  further  action  ot  the  Board  of  Supervisors,  as 
discussed  in  answer  to  your  first  question,  the   Board  would  be 
compelled  to  appi.'oiu-iate  funds  for  the  payment  of  overtime  com- 
pensation if  requested  to  do  so  by  the  Fire  Department. 

In  summary,  in  answer  to  your  questions  (1)  until  actions 
by  the  Board  of  S'lpi^rvisors  and/or  the  Firo  Connnission  are  taken 
to  rescind  the  agreement  or  sections  thereof,  by  reason  of  a  breach 
by  the  unions,  the  MOU  approval  by  the  Board  of  Supervisors 
resolution  95-74  is  still  in  effect,  (2)  that  the  Fire  Department 
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should  not  ask  11-2  firefighters  to  work  on  their  days  off  in 
conformity  with  Section  5  of  the  MOU  without  first  having 
ascertained  that  there  is  an  appropriation  and  sufficient 
funds  available  to  pay  for  work  which  occurs  therefrom,  and 
(3)  that  under  the  present  circumstances  the  Board  of  Super- 
visors could  be  compelled  to  appropriate  funds  for  the  purpose 
of  paying  overtime  wages  in  accordance  with  the  provisions  of 
Section  5  of  the  MOU. 

Very  truly  yours. 


THOl^S  M.  O'CONNOR 
City  Attorney 
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Honorable  John  L.  Molinari 

Supervisor 

235  City  Hall 

San  Francisco,  CA  94102 

Subject:   Calculation  of  Retirement  Allowances  of  "Miscellaneous" 
Employees 

Dear  Supervisor  Molinari: 

You  have  requested  my  opinion  with  respect  to  the  method 
by  which  retirement  allowances  are  calculated  for  those  monthly 
"miscellaneous"  employees  whose  "average  final  compensation"  is 
predicated  upon  a  year  other  than  the  year  in  which  their  retire- 
ment is  effective. 

You  specifically  ask  two  questions: 

1.   VJhat  is  the  meaning  of  the  phrase  "ten  months  or  more 


of  city  service' 
trative  Code? 


as  it  is  used  in  Section  16.37-4  of  the  Adminis- 


on  a 


2.      Docs    "avoracre 
fiscal  year  basis? 


final  compensation"  have   to  be  calculated 


Section   16.37-4  of   the  Administrative   Code  provides 
the   Retirement  Board 


that 


"shall  determine  the  city  service  rendered  by 
members  and  shall  fix  and  may  modify  allowances  for 
service  and  disability  and  fix  other  benefits. 
Except  for  the  fiscal  year  in  which  retirement 
becomes  effective,  with  respect  to  members  under 
section  8.509  of  the  charter  and  regardless  of  the 
effective  date  of  retirement,  with  respect  to  all 
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otlier  members,  one  year  and  proportionate  parts 
thereof  shall  be  credited  on  the  basis  of  not 
more  than  two  hundred  and  fifty  nor  less  than 
tv;o  hundred  and  twenty  days  of  city  service 
rendered  by  per  diem  employees,  on  the  basis  of 
ten  months  or  more  of  city  service  rendered  by 
monthly  employees  and  on  the  basis  of  the  receipt 
of  ten-tv7elf ths  of  the  annual  salary  received 
by  teachers,  but  not  more  than  one  year  shall  be 
credited  for  all  service  in  any  fiscal  year.   For 
the  fiscal  year  in  which  retirement  becomes  effec- 
tive, and  with  respect  only  to  members  under 
section  8.509  of  the  charter,  one  year  and  pro- 
portionate parts  thereof  shall  be  credited  on  the 
basis  of  the  average  number,  as  determined  by  the 
retirement  board,  of  days  or  hours  ordinarily  worked 
per  year  by  persons  in  the  same  group  or  class  of 
positions  as  the  positions  held  by  per  diem  or  hourly 
employees  during  such  fiscal  year.   Tv/elve  months  or 
more  of  city  service  rendered  by  monthly  employees, 
and  twelve- tv7e  If  ths  of  the  annual  salary  received  by 
teachers,  but  not  more  than  one  year,  shall  be 
credited  for  all  service  in  any  fiscal  year.   Time 
during  which  a  member  was  or  shall  be  absent  from 
city  service  without  pay  shall  not  be  allowed  in  com- 
puting service,  except  as  provided  in  section  16.29-8 
of  this  code." 

Section  16.37-4  establishes  the  method  for  determining  the 
credit  which  a  member  shall  be  granted  in  the  Retirement  System 
for  the  service  vjhich  he  renders  while  a  member  of  the  System. 
This  section  provides  the  manner  in  which  the  service  credit  shall 
be  calculated  in  two  situations:   the  first  concerns  service 
rendered  in  all  fiscal  years  other  than  the  one  in  which  the 
member's  retirement  becomes  effective  and  the  second  concerns  the 
fiscal  year  in  which  the  member's  retirement  becomes  effective. 
With  respect  to  the  first  situation,  it  provides,  with  respect  to 
monthly  employees,  that  service  credit  is  to  be  determined  on  the 
basis  of  "ten  months  or  more  of  city  service."  This  simply  moans, 
that,  with  respect  to  any  fiscal  year  other  than  the  one  in  V7hich 
the  employee's  retirement  becomes  effective^ he  is  to  be  credited 
with  one  year  of  service  in  the  Retirement  System  if  he  has  ren- 
dered service  for  ten  months  or  more.   Thus,  an  employee  v;ho 
renders  less  than  a  full  twelve  months  of  service  but  does  render 
at  least  ten  months  of  service  will  be  treated,  for  purposes  of 
the  Retirement  System,  as  if  he  liad  rendered  a  full  year  of  service 
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and  he  will  be  granted  a  full  year  of  service  credit  in  the 
Retirement  System.   A  similar  provision  is  found  in  the  Public 
Employees'  Retirement  System  of  the  State  of  Cnlifomia. 
(Government  Code,  Section  20862.)   Such  provisions  are,  of  course, 
for  the  benefit  of  those  employees  v7ho ,  for  whatever  reason, 
render  ten  or  more  months  of  service  but  do  not  in  fact  render 
a  full  twelve  months  of  service. 

Since  i twill  be  pertinent  to  my  response  to  your  second 
question,  it  should  be  noted  that  the  service  credit  discussed 
above  is  determined,  under  the  terms  of  Section  16.37-4,  with 
respect  to  service  rendered  in  a  given  fiscal  year  rather  tlian 
a  calendar  year  or  any  period  of  twelve  consecutive  months. 

Turning  to  your  second  question,  retirement  allowances  of 
"miscellaneous"  employees  are  aetermined  by  a  formula  consisting 
of  years  of  credited  service,  a  percentaj^e  factor  for  each  year 
of  service  and  the  employee's  "average  final  compensation." 
(Charter,  Section  3.509(B)  and  (C).)   Section  16.30-1  of  the 
Administrative  Code  defines  "average  final  compensation"  as  "the 
average  monthly  compensation  earned  by  a  member  during  any  year 
of  credited  service  in  the  retirement  system  in  V7hich  his  average 
earned  compensation  is  the  highest."  As  noted  in  my  reply  to 
your  first  question,  service  credit  is  based  upon  a  fiscal  year. 
Thus,  the  phrase  "any  year  of  credited  service  used  in  Section 
16.30-1  refers  to  a  fiscal  year  and  has  been  so  interpreted  and 
applied  by  the  Retirement  System  since  "average  final  compensation" 
has  been  part  of  the  formula  used  for  the  determination  of  retire- 
ment allowances. 

In  the  usual  case,  a  "miscellaneous"  employee's  highest 
year's  salary  will  have  been  earned  during  the  twelve  months 
imraediately  preceding  the  effective  date  of  his  retirement. 
Consequently,  those  earnings  V7ill  be  used  in  determining  his 
retirement  allovjance.   Your  inquiries,  hovjever,  concern  employees 
who  desire  to  .have  their  allowaiices  determined  on  the  basis  of 
their  salaries  during  some  earlier  period  because  they  were  greater 
on  the  average  than  the  salaries  earned  in  the  tv^elvo  months  imme- 
diately preceding  retirement.   Commonly,  this  situation  occurs 
vjherc  the  employee  has  \;orked  substantial  overtime  for  which  he 
is  paid,  as  the  salary  paid  for  overtime  is  included  in   determin- 
ing "average  final  compensation."   (Charter,  Section  8.509(A).) 
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It  is  my  understanding  that  the  particular  employee  who  has 
prompted  your  requesting  this  opinion  desires  to  have  his  allowance 
based  upon  his  earnings  during  a  period  of  26  consecutive  pay 
periods  commencing  in  December  1970  and  ending  in  December  1971. 
His  gross  earnings  during  this  period  amounted  to  $17,365.40. 
His  retirement  was  effective  February  1,  1974.   I  have  reviewed 
the  Retirement  System's  records  with  respect  to  this  employee 
and  find  that,  in  accordance  with  the  provisions  of  Section  16.30-1, 
the  Retirement  System  determined  his  allowance  on  the  basis  of  his 
earnings  during  the  fiscal  year  1970-71.   In  that  fiscal  year  his 
earnings  totaled  $17,003.31.   This  is  the  fiscal  year  in  which  this 
employee's  gross  earnings  were  the  highest.   For  example,  his  gross 
earnings  in  fiscal  year  1969-70  were  $14,997.00  and  for  the  fiscal 
year  1971-72  they  were  $16,324.00.   His  earnings  during  the  twelve 
months  immediately  preceding  his  retirement  were  less  than  $16,000.00 

Based  upon  the  foregoing,  it  is  my  conclusion  that  this  particu- 
lar employee  s  retirement  allowance  has  been  calculated  in  full  com- 
pliance with  the  provisions  governing  the  RcLirement  System  and  that 
the  amount  of  his  allowance  is  the  largest  which  may  be  paid  to  him 
pursuant  to  said  provisions. 

As  noted  above,  the  employee  involved  in  your  request  desires 
that  his  allowance  be  based  upon  his  gross  earnings  during  a  period 
commencing  in  December  1970  and  ending  in  December  1971.   As  I 
have  stated,  this  is  not  possible  under  the  provisions  currently 
governing  the  Retirement  System.   As  chairperson  of  the  Legis- 
lative and  Personnel  Committee,  you  will  recall  that  the  Retirement 
System  has  submitted  a  proposed  ordinance  which  would  amend  Section 
16.30-1  to  define  "average  final  compensation"  as  the  gross  earnings 
of  a  member  in  any  period  of  twelve  consecutive  months  beginning 
with  a  given  pay  period.   (Board  of  Supervisors'  File  No.  475-74.) 
As  submitted,  this  ordinance  would  apply  to  retirement  allowances 
first  effective  on  or  after  January  1,  1972.   The  adoption  of  this 
ordinance  would,  of  course,  permit  the  Retirement  System  to  recal- 
culate this  employee's  allowance  in  die  precise  manner  which  he 
desires.   As  you  are  aware,  this  proposed  amendment  has  been  con- 
sidered by  the  Legislative  and  Personnel  Committee  on  several 
occasions  and  is  currently  "tabled"  in  that  Committee. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Gilbert  H.  Borem£Ln 

Clerk  of  the  Board 

235  City  Hall 

San  Frsuacisco,  California 

Subject:   Questions  Relating  to  the  Rights  of 
the  City  and  County  of  San  Francisco 
if  the  Giants  Baseball  Franchise  is 
Moved  From  the  City 

D'^ar  Mr,  Boreman: 

This  is  in  response  to  your  letter  requesting  an  opinion 
on  behalf  of  Supervisors  Quentin  L.  Kopp  and  Alfred  J.  Nelder 
as  to  whether  the  City  and  County  of  San  Francisco  would  have 
any  legal  recourse  against  the  National  League  or  organized  base- 
ball in  the  event  that  the  National  Exhibition  Company  moved  its 
franchise  from  San  Francisco, 

Similar  questions  relating  to  the  San  Francisco  Giants 
v/ere  directed  to  this  office  by  Supervisor  Kopp  by  separate 
letter. 

The  first  question  in  Supervisor  Kopp ' s  letter  relates 
to  vjhether  the  imposition  of  a  stadium  adjnission  tax  v/as  a  material 
breach  of  the  Stadium  Lease  betv;een  the  City  and  County  and  the 
National  Exhibition  Company.   The  answer  to  the  question  is  no, 
there  was  no  material  breach.   This  precise  question  v;as  litigated 
in  the  case  of  National  Exliibition  Company  v.  City  and  County  of 
San  Francisco,  24  C.A.3d  p.  1,  100  C.K.  757.   The  Court  determined 
there  was  nothing  in  the  Stadiuin  Lease  or  the  relationship  of  the 
parties  to  the  effect  that  the  City  may  not  impose  a  tax  on  the 
admission  tickets.   As  a  matter  of  fact,  the  Stadiuin  Lease  contem-f 
plates  an  admission  tax  in  section  9*  page  12,  of  the  lease. 
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The  Gecond  question  relates  to  what  damages,  if  any, 
can  be  sought  from  the  Giants  in  excess  of  the  fixed  minimum 
rental  payment  of  $125,000  per  year  in  the  event  the  National 
Exhibition  Company  disposes  of  the  franchise  in  the  National 
League  or  moves  the  franchise  from  San  Francisco. 

The  Stadium  Lease,  section  8  thereof,  specifically 
provides  that  the  principal  business  of  the  National  Exhibition 
Company  is  to  exhibit  professional  baseball  in  the  National  League 
in  competition  with  other  members  of  the  National  League;  and 
therefore  the  corporation's  business  experience  will  be  devoted 
to  the  employment  of  baseball  players  of  unique  and  special  ability. 
The  lease  further  provides  that  the  services  to  be  rendered  by 
such  baseball  players,  to  which  the  National  Exhibition  Company 
agreed,  are  of  such  a  special  character  that  the  Exhibition  Compemy, 
as  an  employer,  has  a  position  of  peculiar  value  in  the  world  of 
professional  baseball  which  cannot  be  reasonably  or  adequately 
compensated  for  in  damages  at  law.   The  National  Exhibition  Company 
agreed  that  in  addition  to  all  other  remedies  provided  in  the 
Stadium  Lease,  the  landlord  shall  be  entitled  to  injunctive  and 
other  equitable  relief  to  prevent  a  breach  of  any  of  the  conditions 
contained  in  paragraph  8. 

This  office  v/ould  seek  to  enforce  every  provision  of  the 
Stadium  Lease  obligating  the  National  Exhibition  Company  to  play 
baseball  in  San  Francisco  and,  in  addition,  would  maintain  all 
necessary  actions  at  law  or  equity  to  restrain  the  National 
Exhibition  Company  from  violating  its  lease. 

In  addition  to  any  equitable  relief  that  the  City  and 
County  may  be  entitled  to  under  the  provisions  of  the  Stadiujn  Lease, 
this  office  v;ill  maintain  an  action  for  all  damages  which  might 
result  from  a  breach  of  the  Stadium  Lease  in  addition  to  fixed 
miniiaal  rent  payment,  e.g.,  the  loss  of  revenue  to  the  City  of 
San  Francisco  from  the  use  and  occupancy  of  the  parking  lot  at 
Candlestick  Stadium. 

The  third  question  relates  to  how  the  bond  holders  would 
be  paid  by  San  Francisco  Stadium,  Inc.  in  the  event  National 
Exhibition  Company  should  be  successful  in  terminating  its  lease 
with  the  San  Francisco  Stadium. 

Pursuant  to  the  provisions  of  the  Amended  Park  Lease  and 
the  Supplemental  Park  Lease,  San  Francisco  Stadium,  Inc.  sold  Series 
A  and  B  Recreation  Center  bonds  v;hich  paid  for  the  improvements  at 
Candlestick  Park  Stadium.   Section  5A  of  the  Amended  Park  Lease  and 
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section  2  of  the  Supplemental  Park  Lease  require  the  City  to  pay- 
to  the  corporation  a  base  rental  semiannually  by  a  rental  schedule 
of  various  ajnounts  to  be  paid  by  the  City  to  the  corporation  until 
September  1,  1999.   There  is  no  requirement  in  either  the  Amended 
Park  Lease  or  the  Supplemental  Park  Lease  that  the  Giants  remain 
as  tenants  during  the  period  of  these  leases.   It  is  my  opinion 
that  the  rental  would  continue  to  be  paid  by  the  City  and  County  of 
San  Francisco  to  San  Francisco  Stadium,  Inc.,  for  the  City's  occu- 
pancy and  use  of  Candlestick  Park  Stadium, 

A  further  inquiry  is  whether  the  general  fund  of  the  City 
and  County  would  be  required  to  make  the  payments  to  San  Francisco 
Stadiu:;!,  Inc.   This  question  should  also  be  directed  to  the  Con- 
troller of  the  City  and  County  of  San  Francisco.   It  is  my  opinion 
in  reviev;ing  the  lease  documents  that  the  rental  payments  can  be 
made  from  any  source  of  funds  legally  available  to  the  City  and 
County, 

In  your  letter  you  inquire  whether  the  City  and  County 
would  have  any  legal  recourse  against  the  National  League  in  the 
event  that  the  National  Exhibition  Company  moves  the  National 
League  baseball  franchise  from  San  Francisco.   In  my  opinion,  in 
order  to  protect  the  City's  interest,  the  City  and  County  of  San 
Francisco  could  take  legal  action  against  any  entity  which  had 
some  responsibility  in  the  transfer  of  the  National  Exhibition 
Company  franchise  to  another  city. 

It  should  be  noted  that  the  Recreation  and  Park  Com- 
mission, by  letter  dated  October  21,  1975>  has  informed  the 
President  of  the  National  Exhibition  Company  that  the  City,  as 
landlord,  will  enforce  each  and  every  provision  of  the  Stadium 
Lease,  including  paragraph  8, 

Very  truly  yours. 


THOr^AS  M.  O'CONNOR 
City  Attorney 
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Ms.  Robin  Roth 

Mission  Mental  Health  Center 

1665  Mission  Street 

San  Francisco,  Calif.   94103 

Subject:   Disclosure  of  Mental  Health  Records 
Under  W  &  I  Code  Section  5328 

Dear  Ms.  Roth: 

Under  Section  5328  of  the  Welfare  and  Institutions  Code 
all  information  and  records  obtained  in  the  course  of  providing 
services  under  the  Santerman-Petris-Short  Act  are  confidential 
and  may  not  be  disclosed  except  as  expressly  permitted. 

Disclosure  "to  the  courts,  as  necessary  to  the  adminis- 
tration of  Justice"  (subdivision  (f)  constitutes  a  broad  express 
exception  to  the  confidentiality  provision  of  Section  5328,   The 
court's  request  for  the  release  of  information  or  records  should 
be  in  writing  and  may  be  either  by  formal  order  or  an  informal 
written  request.   Such  written  request  or  order  should  advise 
that  such  information  or  records  are  needed  in  conjxinction  with 
a  pending  case  or  are  necessary  to  the  administration  of  justice. 
The  formal  order  should  instruct  that  the  records  be  mailed  or 
delivered  to  the  court. 

However,  subdivision  (f)  of  Section  5328  does  not  author- 
ize production  of  the  records  for  use  at  a  deposition  upon  a  sub- 
poena.  There  is  no  authority  to  produce  the  records  at  the  request 
of  a  notary. 

Upon  receipt  of  a  subpoena  for  deposition,  a  letter 
should  be  sent  to  the  notary  (court  reporter)  requesting  the 
records  (with  a  copy  to  the  attorneys  appearing  on  the  subpoena) 
advising  that  the  records  will  not  be  sent  because  of  their  con- 
fidential nature  under  Section  5328  but  would  be  sent  to  the  court 
upon  specific  court  order  under  subdivision  (f).   Upon  receipt  of 
a  court  order,  the  records  should  be  delivered  to  the  court  only. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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November  5,  1975 


Mr.  Edv;ard  F.  Callanan,  Jr.  ,  President: 
San  Francisco  Public  Library  Coumaission 
Civic  Center 
San  Francisco,  California   94102 

Subject:   Termination  of  Part-Time 
Exempt  Library  Page 

Dear  Mr.  Callanan: 

This  is  in  response  to  your  request  for  my  opinion  whether 
the  Library  Commission  exceeded  its  authority  in  reviewing  the 
termination  of  a  noncivil  service  part-time  employee  working  as 
a  3602  Library  Page;  and  whether,  if  the  Library  Commission  has 
such  authority.  Dr.  Starr  can  appeal  its  decision,  to  another 
administrative  agency. 

It  is  stated  in  your  letter  that  a  noncivil  service  part- 
time  3602  Library  Page  was  terminated  by  Dr.  Kevin  Starr  for 
allegedly  using  strong  and  abusive  language  to  Dr.  Starr's  sec- 
retary.  The  employee  requested  that  the  Library  Commission 
reviev7  his  dismissal.   The  Library  Commission  scheduled  an  execu- 
tive session  and  after  reviewing  the  matter  it  decided  that  the 
employee  should  not  be  terminated  but  instead  be  given  a  five  day 
suspension  without  pay;  and  that  the  employee  should  be  reinstated 
with  back  pay  except  for  the  five  day  period  of  suspension. 

Subsequent  to  adjournment  of  the  Library  Commission  meeting, 
Dr.  Starr  advised  the  Commission  that  he  would  not  comply  with  its 
decision;  and  that  he  wanted  a  full  and  open  hearing  on  the  matter. 
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It:  was  his  opinion  that  the  Library  Commission  had  no  authority 
to  involve  itself  in  his  administrative  decision  respecting  the 
disciplinary  action  imposed  on  the  part-time  Library  Page. 

I  have  determined  that  the  subject  employee  is  a  part-time 
3602  Library  Page  who  was  appointed  as  an  exempt  noncivil  service 
employee  under  the  provisions  of  Section  8.300(a)(2)  of  the  Charter. 
Such  noncivil  service  employee  may  be  terminated  by  the  department 
head  but  only  with  the  approval  of  the  board  or  commission  in  charge. 
(§3.501,  Charter.)   Section  3.501  of  the  Charter  provides  in  per- 
tinent part: 

"Non-civil  service  appointments  and  any  temporary 
appointments  in  any  department  or  subdivision 
thereof,  and  all  removals  therefrom  shall  be  made 
by  the  department  head  or  bureau  head  designated 
as  the  appointing  officer  only  with  the  approval 
of  the  chief  administrative  officer  or  the  board 
or  commission  in  charge,  as  the  case  may  be." 

The  case  of  McGill  v.  City  and  County  of  San  Francisco  (1964) 
231  Cal.App.2d  36,  is  pertinent  to  the  subject  matter.   In  the  McGill 
case,  a  limited  tenure  employee  of  the  City  and  County  of  San  Fran- 
cisco was  recommended  for  termination  by  his  appointing  officer. 
Section  145.1  (now  8.331)  of  the  Charter  authorized  terminations 
of  such  employees  "with  the  approval  of  the  civil  service  commis- 
sion."  The  Civil  Service  Commission  disapproved  the  recommended 
termination  and  ordered  instead  that  the  employee  be  suspended  for 
a  period  of  90  days.   The  appointing  officer  then  acted  to  terminate 
the  employee  without  the  approval  of  the  Civil  Service  Commission. 
The  appellate  court  reasoned  that  when  a  statute  requires  approval 
of  an  officer  or  agency,  it  presumptively  includes  the  right  to  dis- 
approve.  Therefore,  it  concluded  that  the  appointing  officer  may 
not  terminate  the  employment  of  a  limited  tenure  employee  without 
approval  of  the  Civil  Service  Commission, 

In  like  manner,  a  part-time  noncivil  service  Library  Page 
appointed  under  Section  8.300(a)(2)  of  the  Charter  cannot  be 
removed  v/ithout  the  approval  of  the  Library  Conmission  as  provided 
in  Section  3.501  of  the  Charter.   Therefore,  the  Library  Coirunission 
has  jurisdiction  to  review  the  termination  action  of  the  appointing 
officer  and  may,  in  disapproving  the  termination,  impose  a  lesser 
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penalty  as" was  done  in  the  McGill  case.   Since  the  termination  of 
the  subject  employee  was  not  approved  by  the  Library  Commission, 
the  employee  was  improperly  removed  and  would  be  entitled  to  imme- 
diate reinstatement  with  back  salary  except  for  the  five  day  sus- 
pension imposed  by  the  Library  Commission  action. 

In  answer  to  your  second  question,  the  Charter  does  not 
provide  for  any  further  administrative  review  of  the  Library  Com- 
mission's action  in  approving  or  disapproving  the  removal  of  a 
noncivil  service  employee.   Accordingly,  Dr.  Starr  is  bound  by 
the  decision  of  the  Library  Commission  and  is  not  entitled  to  a 
further  hearing  on  this  matter. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Thad  Brovm 

Tax  Collector 

107  City  Hall 

San  Francisco,  Calif, 

Subject:   Payroll  Expense  Tax:  Applicability 

to  Compensation  Paid  by  Real  Estate 
Brokers  to  Licensed  Salesmen 

Dear  Mr,  Brovm.: 

This  is  in  response  to  your  request  for  my  opinion 
on  the  applicability  of  the  Payroll  Expense  Tax  (Ordinance 
No,  275-70)  to  the  compensation  paid  by  real  estate  brokers 
'to.  their  licensed  salesmen. 

Section  3  of  the  Payroll  Expense  Tax  Ordinance  pro- 
vides in  pertinent  part  as  follows : 

"A  tax  for  general  revenue  purposes  is 
hereby  imposed  upon  every  person  whOj  in  con- 
nection with  his  business,  engages,  hires, 
employs  or  contracts  v/ith  one  or  more  individ- 
uals as  .  .  ,  Employee,  to  perfonn  work  or 
render  services  in  vjhole  or  in  part  within  the 
City  and  County  of  San  Francisco, 

"The  amount  of  such  tax  .  .  .  shall  bo 
one  percent  {Ifo)   of  the  payroll  expense  of 
such  person;  provided,  that  such  tax  shall  be 
levied  only  upon  that  portion  of  payroll 
expense  which  is  attributable  to  the  City  and 
County  of  San  Francisco  as  set  forth  in  Section 
4." 
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Section  2.4(b)  of  the  Payroll  Expense  Ta.x  Ordinaiice  defines 
"employee"  to  mean  and  include  any  individual  v/ho  qualifies  as  an 
employee  under  the  Workers'  Compensation  Laws  (Division  4,  Chapter 
2,  Article  2  of  the  Labor  Code)  of  California. 

Hence,  the  compensation  paid  by  real  estate  brokers  to  their 
licensed  salesmen  must  be  included  in  the  computation  of  the  Payroll 
Expense  Tax  if  the  salesmen  qualify  as  "employees"  within  the  meaning 
of  the  Workers'  Compensation.  Laws  of  California. 

Some  real  estate  brokers  contend  that  the  salesmen  working;  in 
the  office  of  a  licensed  broker  are  independent  contractors  i-ather 
than  employees.   This  analysis  of  the  relationship  betv.'-een  broker  and 
salesman,  if  correct,  v/ould  result  in  excludins  the  commissions  earned 
by  the  salesman  from  the  taxable  payroll  expense  of  the  employer.   It 
also  v:ould  result  in  the  commission  being  taxable  to  the  salesman- 
independent  contractor  under  the  Business  License  Tax  (Ord.  No.  24-5-68} 

This  "employee  or  independent  contractor"  question  is  addressed 
in  Miller  h_  Starr^  California^  Real  Estate  (1975  Revision)  in  Section 
4.10  as  follows: 

"§4:10,   The  Broker-Salesman  Relationship 

"(1)   The  status  of  the  salesman:   The  question  often 
arises  v.'hether  the  relationship  betv/een  the  real  estate 
broker  and  his  salesman  is  one  of  employer  and  employee  or  of 
principal  and  independent  contractor.   It  is  a  conmion  practice 
in  the  real  estate  profession  to  identify  the  real  estate 
'salesman  as  an  independent  contractor  in  the  v;ritten  contract 
of  employment, 

"But  despite  this  attempt  to  create  an  independent  con- 
tractor relationship  rather  than  one  of  employer-employee,  it 
is  clear  that  for  all  practical  purposes  the  real  estate  sales- 
man is  merely  the  agent  and  employee  of  the  real  estate  broker 
and  not  an  independent  contractor. 

"Because  of  the  provisions  of  the  real  estate  lav/  regu- 
lating the  responsibilities  of  the  real  estate  broker,  and  his 
duty  to  exercise  reasonable  supervision  and  control  over  the 
activities  of  his  salesmen,  the  courts  have  detcriained  that 
as  between  the  broker  and  third  persons,  the  salesman  is  his 
agent  (and  not  an  independent  contractor)  as  a  matter  of  law 
v;ithout  regard  to  the  general  common  law  tests  that  miglat 
othenvise  apply,   ',  .  ,  (A)ny  contract  v/hich  purports  to 
change  thai;  relationship  from  that  of  agent  to  that  of  inde- 
pendent contractor  is  invalid  as  being  contraiy  to  the  pro- 
visions of  the  Real  Estate  Law'," 
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"(3)  Workmen's  compensationo   The 
question  of  v/hether  a  real  estate  salesman 
is  an  employee  under  the  provisions  of  the 
Workmen's  Compensation  Act  has  not  "been  as 
clearly  settled.   But  there  is  ample  evidence 
that  the  real  estate  salesman  ordinarily  \fxll 
be  considered  an  employee  of  the  real  estate 
broker  and  as  such  he  is  entitled  to  the 
benefits  of  the  California  VJorkmen's  Compen- 
sation Act. 

"The  courts  have  held  that  the  commonly 
accepted  definition  of  an  independent  con- 
tractor applies  under  the  VJorkmen's  Compensation 
Act,   Under  this  definition,  the  requirements  of 
■  the  Real  Estate  Law  with  respect  to  the  duty  of 
the  real  estate  broker  to  exercise  reasonable 
supervision  and  control  over  the  activities  of 
his  salesmen  would  almost  certainly  be  determi- 
native in  the  matter;  in  most,  if  not  all, 
cases  the  real  estate  salesman  will  be  found 
to  be  an  employee  v;ithin  the  meaning  of  the 
VJorl-oTien's  Compensation  Act.   In  addition,  the 
California  Supreme  Court,  long  before  the  enact- 
ment of  the  Real  Estate  Law  in  19^3 j  held  in  the 
only  two  cases  in  v^hich  the  issue  was  specifically 
raised,  that  the  real  estate  salesman  in  each 
case  was,  under  the  facts  presented,  an  employee 
under  the  VJorkmen's  Compensation  Act." 

The  Miller  &  Starr  analysis  finds  support  in  the 
"Reference  Book"  published  by  the  California  Department  of  Real 
Estate,  the  state  agency  responsible  for  licensing  both  brokers 
and  salesmen,  which  states  at  pages  I9O-I9I; 

"Employer-employee  Relationship.   An 
ordinai-y  employee,  or  servant,  is  defined  in 
the  Labor  Code  as  one  employed  to  render  personal 
services  to  his  employer,  otherwise  than  in  pur- 
suit of  an  independent  calling,  and  who,  in  such 
service,  remains  entirely  under  the  control  and 
direction  of  the  master  ....  A  broker  normally 
V70uld  not  be  classified  as  an  employee.   A  real 
estate  salesman  is,  as  a  matter  of  lav;,  an  ar,ent 
of  the  real  estate  broker  under  vjhom  he  iiT"     ' 
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licensed  and  cannot  be  an  independent 


-i.-1-cfnofc.'u  auu  cannoi;  ue  an  inuep( 
contractor. "   (Emphasis  added.) 


Hence,  in  Ginson  v.  Davis  Realty  Co.  (1963)  215  Cal.App.2d 
190 J  the  court  said: 

"We  are  satisfied,  accordin^jly,  that 
while  it  may  be  a  question  of  fact  whether 
in  each  case  a  real  estate  salesman  is  an 
employee  within  the  common  law  definition 
of  master  and  servant,  the  Legislature  has, 
by  virtue  of  statutory  enactment,  made  such 
a  salesman  an  agent  of  the  broker  as  a 
matter  of  law.  A  consideration  of  the  several 
statutory  provisions  applicable  to  a  real 
estate  salesman  ijapels  the  conclusion  that 
such  a  person  can  act  only  for  or  on  behalf 
of,  and  in  place  of  the  broker  under  whom 
he  is  licensed,  and  that  his  acts  are  limited 
to  those  which  he  does  and  performs  as  an 
agent  for  such  broker.   (Galbavy  v.  Chevelin 
Realty  Co.,  58  C.A.2d,  Supp.  903,  9O0  [IjO 
P. '2d  13^1-j . )   We  conclude  therefore  that  a 
salesman,  insofar  as  his  relationship  v/ith 
the  broker  is  concerned,  cannot  be  classed 
as  an  independent  contractor.   Accordingly, 
any  contract  which  purports  to  change  that 
relationship  from  that  of  an  agent  to  inde- 
pendent contractor  is  invalid  as  being  con- 
trai-y  to  the  provisions  of  the  Real  Estate 
Law.   (See  Civ. Code  §§l6o8,  I667.)" 

In  Grand  v.  Griesingcr  (195^)  I60  Cal.App.2d  397,  the 
court  found  that  "the  em:irc  statutory  scheme  requires  the 
broker  actively  to  conduct  his  brokerage  business  and  to  super- 
vise the  activities  of  his  salesmen."  The  court  further  found 
that  a  real  estate  salesman  ".  .  .is  strictly  the  agent  of  the 
broker"  and  that  "a  broker  performs  the  specified  service  'for 
another  or  others,'  meaning  the  public,  vaiile  a  salesman  must 
be  'employed  by  a  licensed  real  estate  broker'." 

The  above  analysis  is  predicated  on  current  statutory 
and  case  lav;.   Prior  to  1955,  vjhen  Bus.  Ic   Prof.  C  t}1^177(h)  was 
enacted,  the  courts  held  that  a  real  estate  salesman  might  be 
either  an  employee  (agent)  or  an  independent  contractor,  dependin;. 
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on  the  factual  situation.   HencQ,  support  for  the  "independent 
contractor"  conclusion  could  be  'fouiid  in  pre-1955  cases  such  as 
Calif.  Ernp.  State.  Coi.m.  v.  Nprris  Realty  Co.  (_1946)  29  Cal.2d 
419,  in  Calif.  State  Earn.    Comin.  v.  Morris  (194b)  23  Cal.2d  8l2, 
and  in  Royal  Incicinnity  Co.  y.  Industrial  Ace  Cormn.  (1930)  104 
Cal.App.  290 ;  converselyV  support  for  the  "employee"  conclusion 
could  be  found  in  Brown  v.  Industrial  Ace.  Comm.  (1917)^  174 
Gal.  457  and  in  Cameron  v.  Pillsbuiy  (11;;;1q)  173  Cal.  I83. 

In  1955 J  hov7everj  the  legislature  enacted  Bus.  i:  Prof, 
Co  §10177(h),  which  imposed  a  duty  on  real  estate  brokers  to 
exercise  reasonable  supervision  and  control  over  the  activities 
of  his  licensed  salesman,  and  this  has  been  construed  as  making 
real  estate  salesmen  agents  and  employees  as  a  matter  of  law. 
Gipson  V.  Davis  Realty  Co.  (I963)  215  Gal.App.2d  190;  Grand  v, 
Griesin>Q;cr  (195ti)  150  Cal.App. 2d  397, 

Other  provisions  of  the  Business  and  Professions  Code 
also  consistently  refer  to  real  estate  salesmen  as  employees  of 
the  broker.   Section  10137  states  that  a  salesman  cannot  "be 
cm.ployed  by  or  accept  compensation  from  any  person  other  than 
the  broker  under  whom  he  is  at  that  time  licensed."   Section 
10151  states  that  a  salesman  can  only  get  a  license  on  the  recom- 
mendation of  the  broker  v;ho  is  to  be  his  employer.   Section 
10160  places  the  salesman's  license  in  the  possession  of  his 
"broker  employer,"  and  it  remains  in  his  possession  until  can- 
celed  or  the  salesman,  leaves  the  employ  of  the  broker.   Section 
10177(h)  creates  in  the  broker  the  duty  to  "exercise  reasonable 
supervision  over  the  activities  of  his  salesman." 

Hence.,  it  is  my  opinion  that  under  the  current  statu- 
tory aiid  case  lav;  of  this  state,  real  estate  salesmen  arc 
"employees"  for  purposes  of  the  Payroll  Expense  Tax  Ordinance, 
and  that  commissions  paid  to  salesmen  by  real  estate  brokers 
must  be  included  in  the  brokers'  computation  of  payroll  expense. 

It  has  come  to  my  attention  that  some  individuals  des- 
cribed loosely  as  "salesmen"  actually  have  valid,  active  brokers' 
licenses.   Such  cases  must  be  analyzed  independently  to  determine 
the  degree  of  control  and  direction  exercised  by  the'  broker. 

Very  truly  yours. 


TIIO:.L\S  M.  O'CONNOR 
City  Attorney 
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Mr.  Dean  L.  Macris 

Director  of  Planning 

Department  of  City  Planning 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:  Areawide  Rent  Control  for  Residential  Rehabilitation 
Assistance  Areas 

Dear  Mr.  Macris: 

This  is  in  response  to  your  letter  requesting  my  opin- 
ion as  to  the  legality  of  rent  control  throughout  an  area  des- 
ignated as  a  Rehabilitation  Assistance  Program  (RAP)  area, 
under  Chapter  32  of  the  San  Francisco  Administrative  Code. 

Section  32.73  of  the  Administrative  Code,  contains  lim- 
itations on  the  amount  of  rent  increases  vhich  may  be  imposed 
after  the  rehabilitation  of  property  with  a  R^P  loan.   It  re- 
quires owners  of  property  rehabilitated  with  a  R\P  loan  to  ag- 
ree that  during  the  time  the  loan  is  outstanding,  rent  increases 
for  dwelling  units  in  the  building  will  not  be  in  excess  of  the 
rent  prior  to  \/hen  the  area  was  designated  for  participation  in 
the  program  plus  an  amount  to  reflect  actual  increased  costs  to 
the  owner  in  the  form  of  monthly  loan  payments,  etc.   Since  only 
25  or  30  percent  of  the  dwelling  units  in  any  given  R\P  area 
will  be  covered  by  R\P  loaas  and  thus  rent  increase  lijaitations, 
the  Citizens  Advisory  Committee  for  the  Upper  Ashbury  has  asked 
for  area-wide  rent  control. 

As  discussed  more  fully  in  City  Attorney's  opinion  Num- 
bers A007  of  September  17,  1947,  683  of  March  27,  1953,  707  of 
June  24,  1953  and  70-52  of  September  28,  1970,  the  Board  of 
Supervisors  can  exercise  the  police  power  of  the  City  and  County 
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and  establish  rent  control  upon  a  'determination  that  current 
rental  charges  have  created  an  emergency  situation  which 
treatens  public  peace,  health  or  safety. 

Consistent  v;ith  those  prior  opinions  is  the  now  vacated 
California  Court  of  Appeals  decision  in  Blrkenfeld  v.  City  of 
Berkeley,  122  Cal.Rptr.  891,  897  (1975)  which  held  that  Bericeley's 
rent  control  law  was  unconstitutional  because,  among  other  reasons, 
the  rental  situation  did  not  constitute  a  "serious  public  emer- 
gency."  In  deciding  that  a  serious  public  emergency  did  not  exist, 
the  Court  considered  the  vacancy  rate  in  adjoining  communities  and 
the  percentage  of  rental  units  available  below  a  certain  price  in 
Berkeley. 

V/hile  the  legality  of  City-wide  rent  control  based  on  a 
rental'  housing  emergency  appears  to  be  well-settled,  we  cannot 
predict  whether  the  Supreme  Court  will  conclude  that  the  emer- 
gency has  to  exist  in  areas  adjoining  the  City  as  well  as  in  the 
City  (as  the  Court  of  Appeals  did)  or  whether  it  is  enough  to  find 
that  the  emergency  has  to  exist  in  just  the  City.   The  decision  on 
tin's  issue  may  shed  some  light  on  how  the  courts  would  view  the 
question  as  to  whether  rent  control  is  appropriate  if  the  Board 
finds  there  is  a  rental  housing  emergency  in  a  segment  of  the  City. 
If  the  Board  finds  a  rental  housing  emergency  City-wide,  the  Board 
would  also  have  to  find  that  a  special  emergency  exists  in  the 
designated  area  to  be  covered  by  rent  control,  or  liave  some  other 
basis  for  concluding  that  drastic  action  affecting  only  a  small 
segment  of  the  City  s  rental  property  is  necessary  and  bears  a 
reasonable  relationship  to  some  legitimate  governruental  purpose. 

In  conclusion,  imposition  of  rent  controls  can  be  a  proper 
function  of  municipal  government  if  a  rental  housing  emergency 
exists.   However,  legislation  which  attempts  to  limit  rent  control 
to  one  particular  geographic  area  wj.thin  the  City  presents  serious 
equal  protection  questions  and  may  not  withstand  judicial  scrutiny. 
Knowledge  of  the  factual  basis  for  the  emergency  and  the  justifi- 
cation for  limiting  rent  control  to  a  RAP  area  -  -  and  a  decision 
from  the  California  Supreme  Court  v;hich  has  granted  a  hearing  in 
the  Birkenfeld  case  will  be  necessary  before  I  can  comment  meaning- 
fully on  the  probable  legality  of  any  particular  determination  re- 
garding an  emergency  which  would  justify  rent  control  generally, 
and  rent  control  in  a  small  geographic  area  in  particular. 

Very  truly  yours, 

'lIIOMAS   M.    O'CONNOR 
City  Attorney 
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Mr.  Gilbert:  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California   94102 

Subject:   Conflict  of  Interest:   Charter 
Section  8.105;  Edward  L.  Turner 

Dear  Mr.  Boreman: 

You  have  asked  on  behalf  of  the  Rules  Committee  of  the 
Board  of  Supervisors  whether  the  positions  of  Mr.  Edward  L. 
Turner  as  President  of  the  Marine  Cooks  and  Stev;ards  Union, 
Pacific  District,  and  Vice  President  of  Seafarers  International 
Union  of  North  America  pose  any  conflict  of  interest  between 
those  positions  and  services  as  a  member  of  the  Port  Commission 
of  the  City  and  County  of  San  Francisco. 

A  Port  Commissioner  is  an  officer  of  the  City  and  County 
of  San  Francisco  under  Charter  Section  1.103,  which  section 
classifies  as  officers  all  members  of  commissions  appointed  by 
the  Mayor.   Charter  Section  3.580  empowers  the  Mayor  to  appoint 
Port  Commissioners. 

Section  8.105(a)  of  the  Charter  provides  in  pertinent 
part  as  follows: 

"No  member  of  any  board  or  commission  shall 
accept  any  emj^loyment  relating  to  the  business  or 
the  affairs  of  any  person,  firm  or  corporation  which 
are  subject  to  regulation  by  the  board  or  commission 
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of  which  he  is  a  member.   No  officer  or  employee 
of  the  city  and  county,  shall  be  or  become, 
directly  or  indirectly,  interested  in,  or  in  the 
performance  of,  any  contract,  work  or  business, 
or  in  the  sale  of  any  article,  the  expense,  price 
or  consideration  of  which  is  payable  from  the 
treasury;  or  in  the  purchase  or  lease  of  any 
real  estate  or  other  property  belonging  to,  or 
taken  by,  the  city  and  county,  or  which  shall 
be  sold  for  taxes  and  assessments,  or  by  virtue 
of  legal  process  at  the  suit  of  the  city  and 
county;  nor  shall  any  person  in  this  section 
designated  during  the  time  for  which  he  was 
elected  or  appointed,  acquire  an  interest  in  any 
contract  with,  or  work  done  for,  the  city  and 
county,  or  any  department  or  officer  thereof, 
or  in  any  franchise,  right  or  privilege  granted 
by  the  city  and  county,  unless  the  same  shall  be 
devolved  upon  him  by  law;  ..." 

Thus,  Mr.  Turner,  if  his  appointment  by  the  Mayor  is  con- 
firmed by  the  Board  of  Supervisors,  would  be  prohibited  from: 

1.  Accepting  and  having  any  employment  relating  to  the 
business  or  affairs  of  any  entity  v/hich  is  subject  to  regulation 
by  the  Port  Commission; 

2.  Becoming,  directly  or  indirectly,  interested  in  any 
contract  with,  ojr  work  done  for  the  City  and  County  where  such 
contract  or  work  is  av;arded  or  authorized  by  the  Port  Commission; 

3.  Becoming,  directly  or  indirectly,  interested  in  the 
purchase  or  lease  of  any  real  estate  or  other  property  belonging 
to  or  taken  by  the  City  and  County;  and 

4.  Becoming,  directly  or  indirectly,  interested  in  any 
franchise,  right  or  privilege  granted  by  the  City  and  County 
where  such  franchise,  right  or  privilege  is  awarded  or  authorized 
by  the  Port  Comniission. 
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Mr.  Turner's  only  employment  as  indicated  in  your 
letter  is  as  President  of  the  Marine  Cooks  and  Stewards  Union, 
Pacific  District,  and  Vice  President  of  the  Seafarers  Inter- 
national Union  of  North  America.   And  it  does  not  appear  that 
the  aforementioned  unions  are  subject  to  regulation  by  the  Port 
Commission  or  that  there  is  any  contract,  Lease,  franchise, 
right  or  privilege  entered  into  between  the  unions  and  the 
Port  Commission  on  behalf  of  the  City  and  County.   Consequently, 
it  is  my  opinion  that  Mr.  Turner  would  not  have  any  conflict  of 
interest  resulting  solely  from  his  employment  and  his  membership 
on  the  Port  Commission. 

I  have  been  informed  by  a  representative  of  Mr.  Turner 
that  there  is  a  collective  bargaining  agreement  between  the 
Marine  Cooks  and  Stewards  Union  of  which  Mr.  Turner  is  President 
and  the  Pacific  Maritime  Association.   In  that  agreement,  the 
union  entered  into  the  contract  on  behalf  of  its  member  cooks 
and  stevjards  and  the  Pacific  Maritime  Association,  a  coastwide 
association  of  employers  employing,  inter  alia,  marine  cooks 
and  stewards,  entered  into  the  agreement  on  behalf  of  its  mem- 
bers.  I  am  further  informed  that  some  of  the  members  of  the 
Pacific  Maritime  Association  may  have  contractual  relationships 
with  the  Port  of  San  Francisco.   That  collective  bargaining 
agreement  would  not  appear  to  give  the  Marine  Cooks  and  Stewards 
Union  a  direct  or  indirect  interest  in  those  firms  which  are 
members  of  the  Pacicic  Maritime  Association  and,  therefore,  I 
am  of  the  opinion  that  there  is  no  direct  or  indirect  interest 
in  the  contracts  granted  to  those  firms  by  the  Port  Commission. 

No  other  information  has  been  presented  to  me  v/hich  would 
require  discussion  of  any  of  the  other  subdivisions  of  Charter 
Section  8.105. 

You  are  advised,  therefore,  that  it  is  my  opinion  that 
Mr.  Turner,  as  a  member  of  the  Port  Commission,  would  not  have 
a  conflict  of  interest  under  Charter  Section  8.105  because  of 
his  positions  with  the  Marine  Cooks  and  Stewards  Union  and  the 
Seafarers  International  Union  of  North  America  or  because  of  the 
collective  bargaining  agreement  between  the  Marine  Cooks  and 
Stewards  Union  and  the  Pacific  Maritime  Association.   Of  course. 
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ic  should  be  understood  that  my  opinion  herein  is  based  solely 
upon  the  circumstances  set  forth  above  and  should  other  circum- 
stances come  to  your  attention,  I  would  re-examine  my  opinion  in 
the  light  of  those  changes. 


Very  truly  yours. 


THOMAS  M.    O'CONNOR 
City  Attorney 
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November  25,  I975 


Honorable  Dianne  Feinstein 

President 

Board  of  Supervisors 

2  35  City  Hall 

San  Francisco,  California  94102 

Subject:   Write-in  Votes  in 

Runoff  Election;  Validity  Thereof 

Dear  Supervisor  Feinstein; 

This  is  in  response  to  your  letter  of  November  24, 
1975,  wherein  you  request  my  opinion  as  to  whether  existing 
law  prevents  a  write-in  candidate  from  participating  in  the 
runoff  election  for  the  office  of  Mayor  to  be  held  on  Decem- 
ber 11,  1975. 

Section  9.100-1,  relating  to  the  election  of  a  Mayor 
of  the  City  and  County,  provides,  in  part,  as  follows: 

"Notwithstanding  any  other  provisions  or 
limitations  of  this  Charter,  the  mayor  shall 
be  elected  at  large  by  the  voters  of  the  city 
and  county  in  the  manner  prescribed  in  this 
section. 

"At  the  general  municipal  election  in  1975, 
and  at  the  general  municipal  election  in  every 
fourth  year  thereafter,  there  shall  be  elected 
a  mayor;  provided,  however,  that  should  no 
candidate  for  the  office  of  mayor  receive  at 
the  general  municipal  election  a  majority  of 
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the  votes  cast  for  all  candidates  for  said 
office,  the  two  candidate^  receiving,  the 
highest  numbers  of  votes  cast  for  any  of 
such  candidates  shall  thereby  qualify  as 
candidates  for  the  office  of  mayor  at  a  run- 
off election  to  be  held  on  the  second 
Thursday  of  the  next  ensuing  December." 

^  TV  Section  9.100-1  was  enacted  pursuant  to  the  provisions 
of  Article  XI,  Section  5  of  the  California  Constitution  which 
provides,  m  part,  as  follows: 

SEC.  5.   (a)  It  shall  be  competent  in 
any  city  charter  to  provide  that  the  city 
governed  thereunder  may  make  and  enforce 
all  ordinances  and  regulations  in  respect  to  ' 
municipal  affairs,  subject  only  to  restric- 
tions and  limitations  provided  in  their 
several  charters  and  in  respect  to  other 
matters  they  shall  be  subject  to  general  laws. 
City  charters  adopted  pursuant  to  this 
Constitution  shall  supersede  any  existing 
charter,  and  with  respect  to  municipal  affairs 
shall  supersede  all  laws  inconsistent  therewith. 

§ 

" (b)  It  shall  be  competent  in  all  city 
charters  to  provide,  in  addition  to  those 
provisions  allowable  by  this  Constitution,  and 
by  the  laws  of  the  State  for:  .  .  .  (3)  conduct 
of  city  elections  and  (4)  plenary  authority  is 
hereby  granted,  subject  only  to  the  restrictions 
of  this  article,  to  provide  therein  or  by 
amendment  thereto,  the  manner  in  which,  the 
method  by  which,  the  tiroes  at  which,  and  the 
terms  for  which  the  several  municipal  officers 
and  employees  whose  compensation  is  paid  by  the 
city  shall  be  elected  or  appointed,  ..." 

It  is  well  established  that  the  election  of  municipal 
officers  is  strictly  a  municipal  affair  and  general  laws  are 
not  applicable  thereto.   (Socialist  Party  v.  Uhl,  155  Cal   776- 
People  V.  Hill,  125  Cal.  167)  
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November  26,  1975 


Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Opinion  of  Los  Angeles  County  Counsel 
Re:  Vote  on  County  Budget 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  of  September  25, 
197  5,  inviting  my  comments  on  a  letter  you  have  received 
from  the  County  Counsel  of  the  County  of  Los  Angeles  in  which 
he  states  that  he  has  consistently  advised  the  Board  of 
Supervisors  of  Los  Angeles  County  that  a  simple  majority  vote 
is  all  that  is  required  to  adopt  a  budget  resolution. 

As  you  well  know,  this  office  has  consistently  advised 
that  once  every  individual  member  of  the  Board  of  Supervisors 
has  had  a  full  opportunity  to  propose  whatever  valid  amend- 
ment to  the  proposed  budget  that  he  or  she  wishes,  he  or  she 
is  under  a  duty  to  cast  an  affirmative  vote  on  the  question  of 
adoption  of  the  budget  in  its  final  form.   (See  copy  of  letter 
to  Greater  San  Francisco  Chamber  of  Commerce,  dated  June  17, 
19S9,  enclosed.)   Thus,  at  first  impression,  it  would  appear 
that  there  is  a  conflict  in  the  legal  advice  given  the  respec- 
tive Boards  by  their  respective  legal  advisers.   However,  on 
further  reflection  such  may  not  be  the  case. 

My  position  is  based  upon  the  fact  that  a  board  of 
supervisors  may  act  only  through  its  individual  men±iers. 
Hence,  a  duty  imposed  upon  a  board,  such  as  the  duty  to  adopt 
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a  budget,  descends  upon  each  member  of  said  board  and  it  then 
becomes  his  or  her  responsibility  to  insure  that  said  duty  is 
faithfully  and  fully  discharged.   Thus,  while  I  can  agree 
that  the  provisions  of  Section  6.205  of  the  Charter  would 
appear  to  indicate  that  a  two-thirds  vote  of  all  members  of 
the  Board  of  Supervisors  is  sufficient  to  adopt  the  budget 
which  includes  a  deficit  utility,  I  cannot  advise  any  indi- 
vidual member  of  the  Board  that  he  or  she  does  not  have  a  duty 
as  a  member  of  such  Board  to  vote  affirmatively  on  the  question 
of  adoption  of  the   budget  in  its  final  form.   In  this  respect, 
it  might  be  enlightening  to  know  what  advice  the  Los  Angeles 
County  Counsel  has  given,  or  might  give,  to  any  .individual  mem- 
ber of  his  Board  as  to  what  duty,  if  any,  such  member  has  to 
vote  affirmatively  upon  the  question  of  the  budget  of  the 
County  of  Los  Angeles  in  its  final  form.   His  response  to  this 
question  might  resolve  what  at  first  glance  appeared  to  be 
conflicting  advice. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  75-122. 


December  3,  1975 


Mr.  Gilbert  H.  Boreman/  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Elections  Code  Section  11707; 
Name  and  Address  of  Printer 
and  Publisher  of  Campaign  Material 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  wherein  you  advise 
that  Supervisor  John  L.  Molinari  has  requested  ray  advice  as 
to  the  identity  of  the  person  or  persons  whose  name  and 
address  must  appear  on  the  face  of  the  various  types  of  cam- 
'paign  material  enumerated  in  Section  11707  of  the  Elections 
Code. 

Section  11707  of  the  Elections  Code  reads  as  follows: 

"Every  bill,  placard,  poster,  pamphlet  or 
other  printed  matter  having  reference  to  an 
election  or  to  any  candidate  shall  bear  upon 
its  face  the  name  and  address  of  the  printer 
and  publisher. 

"No  payment  therefor  shall  be  made  or 
allowed  unless  the  name  and  address  is  so 
printed. " 

The  term  "printer"  has  been  defined  as:  "one  who  prints; 
one  engaged  in  the  business  of  printing."   The  term  "publisher" 
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has  been  defined  as:  "one  who  puts  into  circulation." 

Thus,  at  first  reading,  it  would  appear  that  the  naiiae 
and  address  of  the  person  who  prints  the  campaign  material 
enumerated  in  Section  11707  of  the  Elections  Code  and  the 
name  and  address  of  the  person  who  puts  such  campaign  material 
into  circulation  must  appear  on  the  face  thereof. 

However,,  a  closer  reading  of  the  section  suggests  that 
the  Legislature  may  have  intended  that  the  term  "printer  and 
publisher"  be  interpreted  in  a  joint.,  rather  than  a  several, 
sense.   Note  that  the  term  "name  and  address"  appears  twice 
in  Section  11707  and  in  each  instance  it  is  in  the  singular 
rather  than  the  plural  number.   Accordingly,  the  section       . 
might  be  interpreted  as  requiring  only  the  name  and  address 
of  the  person  who  prints  and  publishes,  or  causes  the  printing 
and  publishing  of,  the  campaign  material  enumerated  therein; 
i.e.,  the  person  primarily  responsible  for  the  content  of  the 
campaign  material  in  support  of  or  in  opposition  to  a  candi- 
date or  ballot  measure.   Since  it  is  not  uncommon  that  in  any 
one  election,  a  single  commercial  print  shop  might  be  doing 
work  for  any  number  of  candidates  for  the  seirae  office  or  for 
both  the  proponents  and  opponents  of  a  single  ballot  measure, 
the  narae  and  address  of  the  printer  on  the  face  of  the  cam- 
paign material  would  appear  to  serve  no  useful  purpose. 
Section  11707  is  a  disclosure  statute  the  purpose  of  which 
appears  to  be  to  inform  the  electorate  as  to  the  identity  of 
the  proponents  or  opponents  of  candidates  or  ballot  measures 
and  not  necessarily  the  tradesman  who,  for  a  consideration, 
produces  their  campaign  material  in  printed  form  in  the  usual 
and  ordinary  course  of  his  business.   This  latter  interpreta- 
tion is  further  supported  by  court  decisions  in  which  the  term 
•  "printer"  and  the  term  "publisher"  have  been  held  to  be 
synonymous.   (Pennoyer  v.  Meff,  95  U.S.  714,  721,  24  L.Ed.  5G5; 
People  V.  Thomas,  101  Cal.  571;  Sharp  v.  Daugney,  33  Cal.  505, 
513.) 

While  I  believe  that  a  strong  argument  could  be  made  in 
support  of  the  latter  interpretation  of  Section  11707,  I  feel 
that  any  person  subject  to  the  provisions  of  said  section  would 
be  best  advised  to  follow  the  fonner  interpretation  and  to 
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print  both  the  name  and  address  of  the  printer  and  the  name 
and  address  of  the  publisher  on  the  campaign  material  enu- 
merated in  said  section. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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December  9,  1975 


Mr.    Gilbert  H.    Boremaxi,    Cleric 

Board  of  Sunervisors 

235  City  Hail 

San  FranciscOj  California 

Subject:  Conflict  of  Interest;  Port 
Commissioner  as  Trustee  of 
Union  Pension  Plan 

Dear  Mr.  Boreman: 

You  have  asked  on  behalf  of  the  Rules  Committee  of 
the  Board  of  Supervisors  v/hether  the  position  of  Mr.  Edward  L. 
Turner  as  a  trustee  for  the  pension  plan  of  the  Seafarers 
International  Union-Pacific  District-Pacific  Maritime  Associa- 
tion would  be  in  conflict  vjith  the  position  of  Port  Commissioner 
of  the  City  and  Coxmty  of  San  Francisco. 

The  Seafarers  International  Union-Pacific  Maritime 
Association  Pension  Plan  is  administered  by  six  trustees:   three 
from  the  Pacific  Maritime  Association  and  one  from  3ach  union 
which  comprise  the  Seafarers  International  Union  (Marine  Cooks 
and  Stev;ards  Union j  Marine  Fireman's  Union  and  SaJ_oj's  Union  of 
the  Pacific). 

As  a  trustee  of  the  Pension  Plan;,  Mr.  Turner  is  a 
fiduciary  v;ho  must  in  general  discharge  his  duties  for  the  exclus- 
ive purpose  of  providing  benefits  to  the  beneficiaries  of  the 
Pension  Plan,  act  v:ith  the  care,  skill  and  dilligence  of  a  prudent 
man  in  like  capacity  and  circumstances  in  the  administration  of 
the  plan^  and  act  in  accordance  v/ith  the  documents  and  instruments 
governing  the  plan  as  they  are  consistent  with  the  Employee  Retire- 
ment Income  Security  Act  of  1974. 

Trustees  of  pension  plans  are  prohibited  from  becoming 
a  party  to  any  .transaction  v/ith  the  plan  such  as  the  sale  or 
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exchange  of  property  between  the  plan  and  the  trustee,  a  loan 
to  the  trustee  or  the  provision  of  goods  and  services  betv:een 
the  plan  and  the  trustee.   However,  a  trustee  is  not  prohibited 
from  serving  as  an  officer  of  a  imion  or  of  a  contributing 
employer, 

I  have  not  been  furnished  with  the  documents  v;hich 
created  the  Pension  Plan.   Hov;ever,  for  the  purposes  of  my 
opinion,  I  will  assiime  'that  the  plan  requires  that  shipping 
lines  that  are  members  of  the  Pacific  Maritime  Association  con- 
tribute to  the  plan  on  behalf  of  their  employees  who  are  members 
of  the  three  unions. 

You  have  asked  that  I  render  my  opinion  based  upon  "the 
possibility  of  financial  transactions  among  the  Port,  shipping  ■ 
lines  utilizing  the  Port,  and  the  cited  pension  plan," 

Under  Section  8.105(a)  of  the  Charter,  Mr.  Turner,  as 
a  Port  Conunissioner,  v;ould  be  prohibited  from  becoming,  directly 
or  indirectly,  interested  in  any  contract,  work  or  sale  of  any 
article  with  the  City  and  Comity,  in  the  purchase  or  lease  of 
real  estate  of  the  City  and  County,  or  in  any  franchise,  right 
or  privilege  granted  by  the  City  and  County,  if  such  contract, 
work,  sale,  purchase,  franchise,  right  or  privilege  is  awarded, 
entered  into  or  authorized  by  the  Port  Commission. 

Conflict  of  interest  lav;s  such  as  Section  8.105(o.)  are 
based  upon  the  ancient  truism  that  one  cannot  faithfully  serve  two 
masters  representing  diverse  or  inconsistent  interests  at  the  saine 
time  (See  Stockton  P.  Iz  S.    _  Co.  v.  Wheeler,  68  Cal.App.  592,  601), 
and  are  concerned  v.dth  iiny   interest,  other  than  perhaps  a  remote 
or  minimal  interest,  v;hich  would  prevent  a  public  o:Ticial  from 
exercr'sing  absolute  loyalty  and  undivided  allegiance  to  the  best 
interests  of  a  city  and  seek  to  remove  c_-  liinit  th'  possibility 
of  any  personal  influence,  either  direct  or  indirect,  wliich  might 
bear  on  an  official's  decision.   (See  Step;all  v.  City  of  TaTt, 
58  Cal.2d  565.  569.) 

One  of  the  assumptions  to  be  considered,  as  I  understand 
your  request,  is  the  possibility  of  a  financial  tro-nsaction  betv.'een 
the  Port  and  the  Pension  Plan.   In  such  circumstance,  Mr.  Turner 
as  a  Port  Cornxnissioner  and  a  Trustee  of  the  Pension  P3an  v;ould  be 
in  the  prohibited  position  of  serving  tv.'o  masters  with  diverse  or 
inconsistent  interests.   In  the  transaction,  Mr.  Turner  as  a  Port 
Comi-iissioner  must  act  in  the  best  interests  of  the  Port  a.nd  the 
City  and  County  v;hile  at  the  same  time  acting  in  the  best  interests 
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of  the  Pcnoion  Plan  and  its  beneficiafries.   Consequently ^  it 
is  clear  that  Ghould  the  assumption  come  to  pass  Mr.  Turner 
would  have  a  conflict  of  interest  vjhich  v/ould  require  hisa   to 
either  resign  as  Port  Comraissioner  or  as  Trustee  of  the  Pension 
Plan.   This  conclusion  is  supported  by  Stockton  P.  ^c   r> .  Co.  y. 
1'niecler,  supra  (board  meraber  v;as  a  foreman  in  the'  contractor's 
sheet  metal  shop);  H  obb  s  ,  _  VJal  1  .'c  Co.  v .  Mo  ran ,  109  Cal.  316 
(board  member  vjas  a  'salaried  manager  of  the  contractor);  and 
Miller  v.  City  of  Martinez,  28  Cal.App.2d  364  (board  member  vjas 
a  manager  of'  the  'contractor's  local  office),  where  it  is  stated 
at  page  370: 

"It  v.'ould  thus  appear  that  the  'interest' 
need  not  involve  any  direct  financial  gain  upon 
the  part  of  the  public  official.   It  may  be  any 
interest  v;hich  vjould  prevent  him  from  exercis- 
ing absolute  loyalty  and  undivided  allegiance 
to  the  best  interest  of  the  municipality  he 
serves." 

The  other  assumption  for  consideration  is  the  possibil- 
ity of  financial  transactions  between  the  Port  and  shipping  lines 
utilizing  the  Port  v;ith  the  further  assumption  that  these  ship- 
ping lines  arc  contributing  employers  to  the  Pension  Plan.   In 
Ilotchkiss  V.  Moran,  IO9  Cal.App.  321,  a  contract  for  the  furnish- 
ing of  electricity  was  approved  by  a  councilman  v;ho  was  the 
salaried  manager  of  a  corporation  whose  principal  stockholder  was 
also  the  president  of  the  contracting  electric  company.   In 
rejecting  the  contention  that  the  councilman  v/as  interested  in 
the  comoany  that  supplied  the  electric: ty,  the  court  pointed  out 
that  the  councilman  v;as  not  employed  by  the  electric  company  and 
had  no  other  interest,  direct  or  indirect,  in  it  and,  therefore, 
the  inocrest  under  such  circuiastances  v;as  :.oo  remote  ond  specula- 
tive upon  which  to  assume  the  contract  would  be  affected  thereby. 
This  case  appears  to  be  apposite  to  the  circumstances  in  the 
instant  matter  and  Mr.  Turner's  position  as  Trustee  of  the  Pension 
Plan  docs  not  give  him  an  interest,  either  direct  or  indirect  in 
those  shipping  lines,  and  consequently,  his  interest  as  a  Port 
Commissioner  in  any  transaction  by  those  shipping  companies  with 
the  Port  is  "too  remote  and  speculative"  to  be  considered  a  conflict 
•of  interest.   This  conclusion  is  based  solely  upon  the  circumstances 
set  forth  above  and  x-iould  be  re-examined  upon  receipt  of  information 
of  any  change  therein. 

You  are  advised,  therefore,  that  it  is  my  opinion  that 
Mr.  Turner,  as  a  member  of  the  Port  Commission,  under  Section 
8.105(a)  of  the-  Charter  would  have  a  conflict  of  interest  if  the 
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Pension  Plan  of  which  he  is  a  Trus.tee  were  to  beconc  involved 
in  any  financial  transaction  with  the  Port  but  would  not  have  a 
conflict  of  interest  by  virtue  of  any  financial  transactions  by 
shipping  companies J  who  are  also  contributing  employers  to  the 
Pension  Plan^  with  the  Port  Commission. 

Very  truly  yours. 


THOMAS  M.'  O'CONNOk 
City  Attorney 
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DOCUMENTS  DEPT. 
SAN    FRANCISCO 
PUBLIC  LIBRARY 


Hr„  Virgil  L.  Elliott 

Director  of  Finance  and  Records 

170  City  Hall 

San  Francisco,  CA  94102 

Subject:   Legality  of  Contracting  to  Store  Paper  Records 
with  Private  Firm 

Dear  Mr.  Elliott: 

This  is  in  reply  to  your  letter  inquiring  as  to  the 
legality  of  a  contract  to  store  your  paper  records  in 
private  facilities.   It  is  my  understanding  that  the  City 
does  not  have  any  facilities  for  storage  and  the  lease 
under  which  these  records  are  presently  stored  will  soon 
expire.   It  is  my  further  understanding  that  of  your  three 
permanent  employees  presently  involved  with  paper  records, 
one  would  oversee  the  new  operation  while  the  other  tvjo 
would  be  reassigned  to  vacancies  within  their  classifica- 
tion and  within  your  department.   These  reassignments 
would  be  without  any  impairment  of  the  employees'  rights 
or  pay. 

Section  8.300  of  the  Charter  requires  that  all 
positions  in  the  City  and  County  service,  with  certain 
specified  exceptions  not  applicable  here,  shall  be  included 
in  the  classified  civil  service  of  the  City  and  County. 
Each  contemplated  contract  must  be  analyzed  in  terms  of 
the  nature  of  the  service  to  be  provided  and  the  City's 
ability  to  furnish  these  services  within  its  civil  service 
system.   In  the  past  I  have  reviev;cd  proposed  independent 
service  contracts  in  light  of  Charter  Section  142,  the 


Letter  Opinion  No.  75-124 


Mr.  Virgil  L.  Elliott       2  December  10,  1975 

predecessor  to  Section  8.300  befote  the  Charter  was  re- 
codified.  (Sec  Opinions  Nos.  63-10,  July  1,  1963-  70-36 
July  7,  1970;  70-38,  July  14,  1970;  and  71-33,  May  13,  * 
1971), 

The  proposed  contract  would  be  for  a  facility  which 
cannot  be  provided  by  the  City.   The  personal  service  pro- 
visions of  the  contract  than  become  merely  an  incidental 
part  of  that  which  is  required  by  the  contractor.   (Heard 
V.  Board  of  Administration  (1940)  39  C.A.  2d  685).  

Inasmuch  as  the  contract  is  to  be  for  a  storage 
facility  v/hich  the  City  does  not  have,  it  is  my  opinion 
that  the  proposed  contract  does  not  violate  the  civil 
service  provisions  of  the  Charter. 

Very  truly  yours. 


^^  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  75-125 


December  12,  1975 


Mr.  Gilbert  H.  Boreman^  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  Calif. 

Subject:  Does  Member  of  Housing  Authority 
Have  to  be  a  Resident  of  City 
and  County  of  San  Francisco? 

This  is  in  response  to  your  inquiry  as  to  v;hether  under 
pertinent  statutes  a  raember  of  the  San  Francisco  Housing  Author- 
ity is  required  to  be  a  resident  of  the  City  and  County  of  San 
Francisco. 

Prior  to  1972  Section  34270  of  the  Housing  Authority 
lav;  (Sees.  34200  -  34380.  Health  and  Safety  Code),  relating  to 
the  appointment  of  commissioners  to  a  Housing  Authority  by  a 
city,  provided  for  the  appointment  of  five  commissioner.   There 
V7as  no  requiremient  that  these  five  commissioners  be  residents 
of  the  city  and  county. 

In  1972  Section  34270  was  amended  (Ch.  120,  Stats.  1972) 
to  provide  for  the  appointment  of  two  additional  commissioners 
who  are  required  to  be  project  tenants.   The  pertinent  language 
added  by  the  1972  amendment  read  as  follows : 

"The  mayor  may  appoint  tvro  additional  com- 
missioners to  increase  the  number  of  commissioners 
to  an  authority  which  is  in  existence  and  trans- 
acting business  and  exercising  its  powers  on  the 
effective  date  of  the  amendments  to  this  section 
enacted  at  the  1972  Regular  Session  of  the 
Legislature,   If  seven,  rather  than  five,  commis- 
sioners are  appointed,  the  two  additional  commis- 
sioners shall  be  project  tenants  and  one  shall  be 
a  senior  citizen  over  62  years  of  age," 

In  1974  the  foregoing  language  was  amended  (Ch.  1112, 
Stats.  1974)  to  add  qualifying  language  to  the  appointment  of  the 


~S- 

OJ 

^J 

--.:> 

• 

ul 

LX. 

s: 

o 

Q_ 

-') 

-3- 

in 

1 

o> 

oa 

^^^ 

uj 

«4 

u— 

^ 

tp 

& 

Letter  Opinion  No.  75-125 

Mr.  Gilbert  H,  Boreman        2     \  Decem'ber  12,  1975 

project  tenants.   The  amended  language  reads  as  follows,  the 
added  qualifying  language  being  underscored: 

"The  mayor  may  appoint  two  additional 
commissioners  to  an  authority  which  has 
tenants  eligible  for  appointmervE  to  increase 
the  number  of'  coramissione'r's  of  ah  authority 
to  seven.   If  seven,  rather  than  five,  com- 
missioners are  appointed,  the  two  additional 
commissioners  shall  be  tenants  eligible  for 
appointment  and  one  shall  be  a  senior'  c'i't'i'z'en 
over  52'  ye'a'rs  of  age  if  the  authority  has 
senior  citizens  of  such'  a.gey"  '  '  '  ' 

This  amendment  also  contained  a  paragraph  to  the  effect 
that  the  amendn^-^'-  r-hould  not  -^f^-r.  -'  ''   -^^fice  of  any  commis- 
sionnr  -^f  "• "     a  -^'l 

■  ■  .  ■  . .  UGd  i'  ■        •  :, ,  ■   .'  tli  •    .  •....!. 

be.  Lenants  eligible  for  appointment  and  that  one  onall  be  a 

senior  citizen  over  62  years  of  age  if  the  Authority  has  senior 
citizens  of  such  age. 

You  are  accordingly  advised  that  two  of  the  seven  com- 
missioners of  the  Housing  Authority  must  be  tenants  of  the 
Authority  but  that  there  are  no  other  requirements  in  the 
Housing  Authority  law  that  commissioners  be  residents  of  the 
city  and  coiinty. 

Very  truly  yours. 


THOMAS  M.  O'CONNOF 
City  Attorney 
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Mr.  Ray  Taliaferro 

Community  Cultural  Facilities  Committee 

San  Francisco  Art  Commission 

165  Grove  Street 

San  Francisco,  Calif.   9^102 

Subject:  Legality  of  Art  Commission  Expenditures 
on  Potrero  Hill  Center 

Dear  Mr.  Taliaferro: 

In  response  to  your  request  for  my  opinion  in  regard  to 
this  matter,  it  must  first  be  noted  that  no  lease  of  s.nY   kind 
relating  to  the  property  in  question  has  been  submitted  to  this 
office  at  any  time.   However,  I  have  been  informed  by  the  Real 
Estate  Department  of  certain  negotiations  for  a  lease  by  the  City 
and  County  of  San  Francisco  through  the  Art  Commission  of  the 
Potrero  Hill  Center  and  this  opinion  is  based  iipon  that  information. 
The  questions  raised  in  Supervisor  Nelder's  letter  of  April  3»    1975^ 
are  here  a.nsv.'ered  in  order: 

1.  Is  the  Potrero  Hill  Neighborhood  House  o'^Tned  by  the 
Presbyterian  Church? 

No  title  search  has  been  made  on  the  Potrero  Hill  Neigh- 
borhood House  and  therefore  its  legal  ovmership  and  any  possible 
encumbrances  are  not  knovm  to  the  Department  of  Real  Estate. 
Information  provided  in  the  letter  from  Ms.  Enola  Maxwell,  Director 
of  the  Center,  indicates  that  the  Presbyterian  Church  o;ms  the 
property;  for  purposes  of  this  opinion,  that  will  be  assumed  to 
be  correct. 

2.  If  this  is  church-owned  property,  was  the  City  Attorney 
consulted  as  to  the  legality  of  spending  revenue  sharing  money  on 
this  property? 

The  State  and  Local  Fiscal  Assistance  Act  of  1972,  31 
U.S.C.A.  1221  et  seq.,  provides  in  relevs.nt  part  at  Section  1222(a) 
as  follows : 

"IN  GEI^IERAL  --  Funds  received  by  units  of  local 
government  iinder  this  subtitle  may  be  used  only 
for  'priority  expenditures. '   For  purposes  of 
this  title,  the  term  'priority  expenditures' 
means  only  
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"(1)   Ordinary  and  necessary  maintenance 
and  operating  expenses  for  

"(E)   recreation, 

"(G)   social  services  for  the  poor 
and  aged  ..." 

The  particular  neighborhood  in  which  the  Center  is 
located  and  the  nature  of  its  activities  v/hich  I  am  informed 
includec  sports,  swimming,  classes  in  sewing,  handcrafts  and  drama 
and  similar  activities,  and  not  including  sectarian  uses  or  pur- 
poses, indicates  that  it  is  a  program  meeting  both  criteria  cited 
above  from  those  listed  in  the  Act.   The  Act  does  not  permit  the 
use  of  funds  for  capital  improvement;  ho^^^ever,  the  nature  of  the 
exact  v;ork  to  be  done  is  unknovm  at  thi3  time.   In  any  event,  the 
purpose  of  the  proposed  lease  is  to  secure  the  services  of  the  pro- 
gram for  the  community.   See  Matthev/s  v.  Mas  sell,  356  F.Supp.  291 
at  300-301  (1973,  N.  b.  Ga. ),  where  it  was  held  'that  the  intent 
of  Congress  to  limit  the  use  of  revenue  sharing  funds  to  specific 
types  of  expenditures  is  to  be  narro^^^ly  construed  and  strictly 
applied. 

Any  proposed  lease  as  contemplated  here  should  be 
reviewed  by  the  federal  authorities  for  their  assent  prior  to 
finalization. 

Though  the  program  at  Potrero  Hill  Center  is  apparently 
within  the  general  scope  of  the  Revenue  Sharing  Act,  any  agreement 
providing  funds  for  the  Potrero  Hill  Center  from  the  City  and  County 
of  San  Francisco  must  also  avoid  the  problems  of  gift  of  public 
funds  and  the  United  States  and  California  Constitutional  prohibi- 
tions against  church-state  entanglements. 

As  to  the  gift  of  public  funds  issue,  it  is  contemplated 
that  an  agreement  for  the  specific  use  of  the  Center  for  the  public 
benefit,  as  briefly  outlined  above,  is  to  be  entered  into.   So  long 
as  such  agreement  provides  for  a  valid  public  purpose,  as  above, 
there  is  no  gift  of  public  funds  problem. 

With  regard  to  the  separation  of  church  and  state,  it 
has  been  held  that  the  mere  incidental  benefit  a  church  may  receive 
from  a  lease  of  its  property  to  a  governmental  entity  is  not  a  viola- 
tion of  either  the  United  States  or  California  Constitution  if  the 
lease  is  for  primarily  secular  purposes.   See  Cormiittee  for  Public 
Education  v.  Nyquist  (1973),  ^13  U.S.  756,  76O;  93  S.Ct.  2955;   ^ 
Tilton  v.;  Richardson  (1971)  ^03  U.S.  672,  679;  91  S.Ct.  2091; 
Lundberg  v.  County  of  Alaiaeda  (1956),  ^-6  Cal.  644;  California 
Educational  Facilities  Authority  v.  Priest  (197^),  lib  Cal.Rptr. 
361,  '12  Cal.  3d  593  at  b04-b05.    "^  ' 
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3.  If  the  Potrero  Hill  Neighborhood  Houses  Inc.  leases 
the  property  from  the  church,  has  the  City  Attorney  checked  the 
lease  to  make  sure  it  meets  with  his  approval  and  that  it  i-fon't  be 
cancelled  after  capital  improvements  are  made  on  the  facilities? 

4.  If  it  turns  out  that  the  church  does  outi  the  build- 
ing and  a  lease  has  been  negotiated  with  the  Potrero  Hill  Neighbor- 
hood House,  Inc.,  which  does  not  o\-m   the  building,  what  is  the 
legal  status  of  the  lease? 

5.  Is  it  possible  that  the  Presbytery  could  dissolve 
the  Corporation  which  would  then  make  the  lease  null  and  void? 
One  resident  of  the  area  claims  that  the  Potrero  Hill  Neighbor- 
hood House  has  a  50-member  Corporation  and  that  51  percent  of  the 
members  of  this  Corporation  must  be  Presbyterian.   She  fears  that 
the  church  could  dissolve  the  Corporation  during  the  lease  period, 
making  the  lease  null  and  void  and  that  the  church  would  then  have 
tv;o  buildings  improved  at  taxpayer's  expense. 

Questions  3>    4  and  5  are  answered  together  here  based 
upon  information  supplied  by  the  Department  of  Real  Estate. 

There  is  currently  no  lease  or  other  agreement  between 
Potrero  Hill  Neighborhood  Ht  use  and  the  City  and  County  of  Saj^ 
Francisco  which  has  even  been  drafted.   The  Real  Estate  Department 
will  require,  however,  that  any  such  agreement  x\''hich  may  be 
negotiated  must  include  a  binding  provision  to  guarantee  the  terms 
of  the  lease  against  the  titleholder ' s  interest  in  the  property. 
Further,  any  such  lease  will  be  required  by  the  City  to  be  signed 
by  all  who  have  any  interest  in  the  property  during  the  proposed 
term  of  the  lease,  thereby  precluding  axiy  unilateral  cancellation 
against  the  City. 

It  should  also  be  noted  that  the  Real  Estate  Department 
informs  me  that  the  nature  of  the  work  contemplated  is  to  correct 
certain  code  violations  in  the  building.  Such  work  is  to  be  done 
by  the  lessee  within  a  fixed  time,  and  not  by  the  City  and  County 
of  San  Francisco,  It  is  anticipated  that  a  certain  amount  of  pre- 
paid rent  will  be  agreed  upon  to  facilitate  this  provision. 

Finally,  it  would  be  premature  to  judge  any  proposed  lease 
as  I  am  inform.ed  by  the  Real  Estate  Department  that  negotiations 
vrith  the  Potrero  Hill  Neighborhood  House  have  not  yet  covered  such 
basic  areas  as  term  of  the  lease  and  space  to  be  leased  there  for 
use  by  the  City  and  County  of  San  Francisco  through  the  Art  Commission, 
You  are  advised  accordingly. 

Very  truly  yours. 


THOI^S   M.    O'CONNOR 
City  Attorney 


CO      5^  w> 
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Mr.  Gilbert  H.  Boreman,  Clei:k 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Rights  of  Veterans'  Groups  to  Space  Allocations 
in  Veterans  War  Memorial  Building 

Dear  Mr;  Boreman: 

This  is  in  response  to  your  letter  requesting  advice 
as  to  space  allocation  for  Veterans'  Groups  in  the  Veterans 
Building  of  the  War  Memorial.   Your  letter  suggests  that 
other  groups  are  using  areas  of  the  Veterans  Building 
traditionally  allocated  to  Veterans'  Groups. 

The  problem  of  space  allocation  in  the  Veterans  Building 
has  been  the  subject  of  a  number  of  opinions  by  this  office, 
which  shall  be  referred  to  below. 

In  answering  the  question  presented,  it  is  advisable 
to  briefly  restate  a  few  of  the  events  which  occurred  prior 
to  the  construction  of  the  War  Memorial.   On  August  19,  1921, 
a  trust  agreement  was  entered  into  between  the  Regents  of  the 
University  of  California  and  Walter  S.  Martin,  et  al.,  Trustees, 
for  the  construction  and  maintenance  of  a  War  Memorial  for  the 
purpose  of  honoring  "the  memory  of  the  soldiers,  sailors,, 
marines  and  war  vjorkers  --  men  and  women  --  who  brought 
imperishable  glory  to  California  by  their  splendid  contributions 
to  the  winning  of  the  World  War;"  (See  first  '^'Jhereas"  paragraph 
of  August  19,  1921,  trust  agreement).   The  War  Memorial  consists 
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of  a  Memorial  Court  and  two  edifices,  the  Veterans  Building 
and  the  Opera  House. 

On  November  10,  1930,  the  City  and  County  of  San 
Francisco  accepted  a  transfer  of  the  trust  from  the  Regents 
of  the  University  of  California  and  the  then  existing 
trustees  of  the  War  Memorial,  subject  to  the  terms  and 
conditions  in  the  original  trust  agreement  of  1921.   The 
acceptance  of  1930  further  provided  that  all  real  property 
so  conveyed  to  the  City  and  County  of  San  Francisco,  in 
trust,  was  to  be  used  only  as  a  site  for  the  War  Memorial 
referred  to  in  the  original  trust  agreement  of  1921. 

Pursuant  to  the  Charter  of  the  City  and  County  of  San 
Francisco,  "the  board  of  trustees  of  the  San  Francisco  war 
memorial  shall,  under  ordinance,  have  charge  of  the 
construction,  administration  and  operation  of  said  war  memorial 
and  of  the  grounds  set  aside  therefor."   (See  Art.  XIV-D,  §§  ■L-9> 
Charter  of  1900,  §§  2  and  44  of  the  Charter  of  1932  and  §  3.610 
of  the  Charter  of  1971.)   By  these  Charter  provisions,  the 
citizens  of  the  City  and  County  of  San  Francisco  placed  the 
operation,  management  and  control  of  the  War  Memorial  and  the 
ground  set  aside  therefor  in  the  Board  of  Trustees,  subject 
to  the  provisions  of  the  1921  trust  agreement  and  the  amendments 
thereto.   The  1921  trust  agreement  is  generally  silent  as  to 
the  nature  of  the  operation,  management  and  control  of  the 
War  Memorial  by  the  Trustees,  with  the  exception  of  the 
allotment  of  space  to  veteran  and  patriotic  organizations. 

It  must  be  concluded  from  the  above  that  the  Board  of 
Trustees  itself  must  make  the  original  determination  as  to 
whether  it  would  serve  the  purpose  of  the  trust  to  allocate 
space  in  the  Veterans  Building  to  other  than  Veterans'  Groups. 
The  Board  of  Supervisors  does  not  have  the  initial  authority 
in  this  matter. 

"The  approval  of  the  American  Legion  posts 
of  San  Francisco  does  not  concern  accommodations  . 
for  other  than  veteran  or  patriotic  organizations. 
No  mention  is  made  in  the  trust  agreement,  or 
anywhere  else,  to  the  effect  that  the  Board  of 
Trustees  of  the  War  Memorial  is  limited  in  any  way 
with  respect  to  the  offering  of  accommodations  to 
such  other  organizations.   The  approval  of  the 
American  Legion  posts  concerns  veteran  and 
patriotic  organizations  only,  the  evident  intent 
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of  the  trustors  being  that  the  American  Legion 
posts  should  be  paramount  among  all  veteran  and 
patriotic  groups  in  the  City  and  County  of  San 
Francisco.   Under  the  provisions  of  Section  C, 
sub-paragraph  1,  the  wish  and  will  of  the  American 
Legion  posts,  with  respect  to  veteran  and  other 
patriotic  organizations,  is  superior  to  that  of 
the  Board  of  Trustees  of  the  War  Memorial." 

(City  Att.  Ops.  1932,  #621.) 

Having  said  that,  it  is  well  to  set  forth  the  principles 
which  should  guide  the  Board  of  Trustees.   Of  considerable 
assistance  in  determining  the  rights  of  the  veterans  in  the 
Veterans  Building  are  two  opinions  of  the  City  Attorney's 
Office; 

1,  War  Memorial  Trust  Interpretation,  November  14,  1932, 
No.  621;  and 

2.  Rights  of  the  .\merican  Legion  Post  in  Connection 
With  the  V/ar  Memorial,  January  12,  1933,  No.  651. 

In  1932,  City  Attorney  John  J.  O' Toole  issued  Opinion 
No.  621,  interpreting  the  War  Memorial  Trust  Agreement  of  1921. 
Particular  attention  was  directed  to  Section  C,  entitled 
"Requirements  of  and  Trust  in  Favor  of  San  Francisco  Posts  of 
the  American  Legion."   Pertinent  to  the  subject  of  the  present 
opinion  is  the  following  language  from  the  1932  Opinion: 

"An  examination  of  Section  C,  subparagraph 
(1) ,  discloses  that  it  was  the  intent  of  the 
creators  of  the  Trust  to  provide  that  the  San 
Francisco  Posts  of  the  American  Legion  should 
have  the  right  of  occupancy  of  the  War  Memorial 
Veterans'  Building,  and  that  the  San  Francisco 
Posts  should,  in  addition,  have  the  right  to 
determine  what  veteran  or  patriotic  organizations 
should  be  entitled  to  use  this  building." 

The  Opinion  goes  on  to  say  that: 

"...  the  San  Francisco  Posts  of  the 
American  Legion  were  primary  beneficiaries  of  the 
Trust." 


Letter  Opinion  No.  75-127 
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The  Opinion  concludes  with  this  language i 

"An  examination  of  this  document  (the 
Trust  Agreement)  discloses,  beyond  a  doubt, 
that  it  was  intended  by  the  Trustors  to  provide 
for  the  American  Legion  Posts  of  San  Francisco 
primarily,  and  secondarily,  to  give  other 
veteran  organizations  an  opportunity  to   utilize 
the  War  Memorial  as  well  as  American  Legion 
Posts." 

The  second  City  Attorney  Opinion  quoted  above  was  given 
in  1933  in  response  to  a  series  of  questions  involving  the  use 
of  portions  of  the  Veterans  Building  for  other  than  veterans' 
purposes.   The  statements  made  at  that  time  by  City  Attorney 
John  J.  0' Toole  would  appear  to  be  responsive  to  the  subject 
of  this  present  Opinion.   In  my  opinion,  it  is  determinative 
of  the  problem.   Language  from  the  1933  Opinion  will  be  quoted 
below  but  the  conclusion  expressed  therein  is  that  no  one 
group  is  entitled  to  a  particular  amount  of  space  in  the  War 
Memorial  as  a  matter  of  right,  although  Veterans'  Groups  are 
entitled  to  all  space  necessary  for  their  use. 

"Thus,  we  find  that  the  people  of  San 
Francisco,  at  the  time  of  their  voting  upon  the 
-  bond  issue,  had  in  mind  that  the  war  veterans 
of  San  Francisco  should  be  given  consideration, 
but  not  that  they  should  be  given  any  exclusive 
rights  with  respect  to  the  proposition." 

The  1933  Opinion  points  out  that  the  ballots  used  in 
the  election  referred  to  construction  of  memorial  halls  for 
War  Veterans  and  for  educational  and  other  municipal  purposes. 

"It  is  my  opinion  that  the  people  of  San 
Francisco  vested  complete  control  of  the  War 
Memorial  in  the  Board  of  Trustees  subject  only 
to  the  provisions  of  the  1921  Trust  Agreement." 

While  the  Opinion  states  that  the  Board  of  Trustees  may 
occupy  space  on  the  first  floor  of  the  Veterans  Building,  it 
goes  on  to  say  that: 
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"It  would  seem  under  the  circumstances 
that,  while  the  veterans  are  not  entitled  to 
any  exclusive  portion  of  the  so-called  Veterans 
Building,  they  are  entitled  to  all  space 
necessary  for  their  use.  This,  of  course, 
cannot  prevent  the  use  of  office  space  by  the 
Trustees  on  the  first  floor  of  the  building. 
The  Board  of  Trustees,  however,  must  bear  in 
mind  that  the  American  Legion  Posts  of  San 
Francisco  and  other  veteran  organizations  are 
to  be  given  preference  in  all  matters  since  one 
of  the  primary  purposes  of  the  War  Memorial  is 
to  provide  a  headquarters  and  space  for  these 
organizations.   Hov;ever,  since  the  management 
of  the  War  Memorial  is  vested  in  the  Trustees 
they  are  the  final  determinators  of  all  questions 
of  policy. 


"There  is  no  set  amount  of  space  in  the  War 
Memorial  to  which  any  particular  group  is  entitled 
as  a  matter  of  right." 


'-0' 


To  summarize:   The  VJar  Memorial  Board  of  Trustees  has 
the  authority  to  and  must  manage  the  War  Memorial  (Charter 
Section  3.610).  Veterans'  groups  have  a  right  to  use  and 
occupy  space  in  the  Veterans  Building  and  are  entitled  to 
the  utmost  consideration  in  the  allocation  of  space  therein 
(Trust  Agreement,  August  19,  1921).   Although  Veterans'  Groups 
are  not  entitled  to  any  particular  part  of  the  Veterans  Building, 
they  are  entitled  to  all  the  space  necessary  for  their  use 
(1933  City  Att.  Ops.  No.  651). 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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December  15,  1975 


Mrs.  Lucille  Abrahamson,  President 
San  Francisco  Board  of  Education 
135  Van  Ness  Avenue 
San  Francisco,  California  94102 

Subject;   Conflict  of  Interest;  Dr.  Robert 
F.  Alioto;  Recommendation  of 
Accounting  Firm  for  Annual  Audit 

Dear  President  Abrahamson: 

You  have  asked  for  my  opinion  regarding  whether  Dr.  Robert 
F.  Alioto  is  in  a  possible  conflict  of  interest  by  his  recommend- 
ing of  a  specific  auditing  firm  to  conduct  the  school  district's 
annual  audit. 

Education  Code  Section  17206  requires  that  there  be  an 
annual  audit  of  school  district  books  and  accounts  by  a  certified 
public  accountant  or  public  accountant  and  authorizes  the  Board 
of  Education  to  retain  the  services  of  an  accountant  for  that 
purpose.   The  school  district  staff  requested  proposals  from 
various  accounting  firms  for  this  audit,  reviewed  the  proposals 
and  recommended  the  retaining  of  one  of  the  firms.   In  turn, 
Dr.  Alioto  submitted  this  recommendation  to  the  Board  of  Educa- 
tion and  urged  tlie  Board  to  contract  with  the  accounting  firm 
recommended  by  the  staff  for  the  auditing  services  required  for 
compliance  with  the  Code. 

Conflict  of  interest  laws  are  based  upon  the  ancient 
truism  that  one  cannot  faithfully  serve  two  masters  representing 
diverse  or  inconsistent  interests  at  the  same  time  and  are  con- 
cerned with  personal  interests,  other  than  perhaps  a  remote  or 
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minimal  interest,  which  would  prevent;  a  public  official  from  exer- 
cising absolute  loyalty  and  undivided  allegiance  to  the  best  inter- 
ests of  the  public  entity  when  contracting  for  services.   (See 
Stigall  V.  City  of  Taft.  58  Cal.2d  565,  569;  Stockton  P.  &  S.  Co. 
V.  Wheeler,  68  Cal.App.  592,  601-602.)       

No  facts  have  been  brought  to  my  attention,  nor  am  I  aware 
of  any  independently,  demonstrating  any  kind  of  a  relationship  or 
interest  of  Dr.  Alioto  with,  or  in  the  accounting  firm  recommended. 
The  only  interest  he  could  have  in  the  matter  v/oiald  be  in  having 
his  staff  s  recommendation  accepted.   This  interest  is  separate  and 
apart  from  the  accounting  firm  and,  consequently,  is  not  of  the 
kind  which  the  conflict  of  interest  laws  seek  to  prohibit.   There- 
fore, I  am  of  the  opinion  that  Dr.  Alioto  has  no  conflict  of  interest 
by  virtue  of  his  recommendation  to  the  Board  of  Education  to  contract 
with  a  specific  accounting  firm. 

You  have  in  your  letter  also  questioned  "as  to  the  separate 
roles  of  the  Superintendent  in  providing  for  an  audit  as  both  a 
county  and  school  district  Superintendent."  Under  Section  1236 
of  the  Education  Code,  the  superintendent  of  schools  of  a  unified 
school  district  v,7hich  is  coterminous  with  the  boundaries  of  a  city 
and  county  is  to  also  perform  the  duties  of  county  superintendent 
of  schools.   As  said  statute  requires  the  superintendent  of  schools 
to  also  discharge  the  duties  of  tine   county  superintendent   tht>re 
can  beno  conflict  of  interest  in  Dr.  Alioto' s  participation  in 
providing  for  an  audit  as  both  a  county  and  school  district  super- 
intendent,  (See  City  Attorney's  Letter  Opinion  No.  69-8.) 


You  are  so  advised. 


Very  truly  yours. 


THOMAS   M.    O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  75-129 


December  l8,  1975 


W.  Patrick  Magee,  Executive  Director 

Commission  on  the  Aging 

1095  Market  Street 

San  Francisco,  California  9A103 

Attention:   Horace  L.  Browder,  Deputy  Director 

Subject:   Availability  of  Commission  on  the  Aging 
Travel  Vouchers  to  Public 

Dear  Mr,  Magee: 

You  have  asked  this  office  whether  travel  vouchers 
for  the  staff  of  the  Commission  on  the  Aging  must  be  made 
■  available  to  the  public. 

Accessibility  to  the  public  of  records,  papers  and 
writings  of  a  public  agency,  including  a  chartered  City 
and  County,  is  governed  by  the  provisions  of  the  California 
Public  Records  Act  (Gov  C  Sec.  6250-6260). 

The  California  Public  Records  Act  provides  in  Section 
6250  thereof  as  follows: 

"In  enacting  this  chapter,  the  Legislature, 
mindful  of  the  right  of  individuals  to  privacy, 
finds  and  declares  that  access  to  information 
concerning  the  conduct  of  the  people's  business  is 
a  fundamental  and  necessary  right  of  every  person 
in  this  state." 

The  term  "public  records"  as  defined  in  Section 
6252(d)  of  the  Act  includes: 

"...  any  writing  containing  information 
relating  to  the  conduct  of  the  public's  business 
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prepared,  owned,  used,  or  retained  by  any  state 
or  local  agency  regardless  of  physical  form  or 
characteristics. " 

The  Act  requires  local  agencies  to  fulfill  the  re- 
quest of  any  person  for  a  copy  of  an  identifiable  public 
record,  if  such  a  request  is  accompanied  by  payment  of  a 
reasonable  fee  or  deposit  established  by  the  local  agency 
to  defray  the  cost  of  reproduction. 

Section  6254  of  the  Act  provides  for  exemptions  of 
specific  classes  of  information  from  disclosure.   No 
exemption  appears  applicable  to  travel  voucher  reports. 

The  only  potentially  applicable  exemption  from 
non-disclosure  of  the  reports  is  Section  6255  of  the 
Act.   It  provides: 

"The  agency  shall  justify  withholding  any 
record  by  demonstrating  that  the  record  in  question 
is  exempt  under  express  provisions  of  this  chapter 
or  that  on  the  facts  of  the  particular  case  the 
public  interest  served  by  not  making  the  record 
public  clearly  outweighs  the  public  interest  served 
by  disclosure  of  the  record." 

As  was  stated  in  City  Attorney  Opinion  73-39,  of 
April  18,  1973: 

"However,  Sections  6254  and  6255  creating  the 
exemptions  for  disclosure  must  be  narrov;ly  construed 
so  as  not  to  negate  the  oolicy  of  the  Act,  that  is, 
disclos^ire  of  the  public  s  business.   You  would  have 
to  meet  a  heavy  burden  to  show  the  nondisclosure 
clearly  outweighs  disclosure.   The  mere  fact  that 
the  reports  may  be  used  by  persons  looking  for 
'gnats'  upon  which  to  base  criticisms  of  the  opera- 
tion of  a  public  institution  in  order  to  stir  up 
controversy  or  to  possibly  use  in  future  litigation 
would  not  seem  to  create  a  preponderance  of  public 
interest  against  disclosure." 
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_   The  public  records  which  are  the  subject  of  your 
inquiry  are  not  exempt  from  the  provisions  of  the  California 
Public  Records  Act.   Therefore,  those  records  must  be  made 
available  for  public  inspection  and  copies  provided  kpon 
the  tendering  of  the  costs  of  reproduction. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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December  19,  1975 


Mr.  Bruno  B.  Fare! in 

Clerk  of  the  Municipal  Court 

301  City  Hnll 

San  Francisco,  CA   94102 

SUBJECT:    Entitlement  of  the  Estate  of  0   Deceased  Municipal 
Court  Judge  to  Payment  for  Accrued  Vacation 

Dear  Mr.  Fardin: 

This  is  a  response  to  your  letter  requesting  an  opinion  as 
to  the  entitlement  of  the  estate  of  a  deceased  Municipal   Court 
judge  to  pro-rata  payment  for  vacation  accrued  in  the  year  of 
death.   You  refer  in  your  letter  to  a  provision  in  the  California 
Rules  of  Court,  Section  532.5(a)(9),  stating  that  twenty-one  days 
a  year  is  a  proper  period  of  vacation  for  a  Municipal  Court  judge. 
The  question  is  therefore  vjhether  the  estate  of  a  deceased  judge 
may  claim  the  pro-rata  payment  of  a  portion  of  this  authorized 
vacation  period. 

Charter  Section  8.440  governs  the  subject  of  annual  vaca- 
tions of  employees  of  the  City  and  County  of  San  Francisco.   It 
provides  in  subpart  (f)  in  relevant  part: 

"An  employee  with  one  year  or  more  of  service 
v/ho  ceases  to  be  employed  by  the  City  and  County 
and  v;ho  has  neither  received  nor  v/aived  his  current 
annual  vacation  allowance  shall  receive  a  pro-rata 
payment  for  all  service  performed  since  January  1  of 
the  calendar  year  in  which  he  ceases  to  be  employed.  .  ." 
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Bruno  B.  Fardin 


December  19,  1975 


However  this  provision  which  controls  .reimbursement  for  unused 
vacation  time  at  death  applies  only  to  "employees"  of  the  City 
and  County  of  San  Francisco.   Except  for  certain  conditions  not 
applicable  here,  judges  are  considered  state  officers  rather 
than  officers  or  employees  of  the  county  or  city  and  county  in 
which  they  nit  and  which  pays  their  salary.-  27  Ops.  Cal.  Atty. 
Gen.  338  (1956).   Therefore  Charter  Section  8.440  does  not 
authorize  pro-rata  vacation  reimbursement  to  the  estate  of  a 
deceased  judge. 

Benefit  provisions  for  retired  or  deceased  judges  are 
set  forth  at  Government  Code  Sections  75000  et:  scq.   Neither  in 
that  chapter  nor  in  any  other  statutory   scheme  does  there  exist 
any  authority  for  payment  to  a  retired  or  deceased  judge  of 
accrued  or  unused  vacation.   California  Constitution  Article  VI, 
Section  5  authorizes  the  Legislature  alone  to  provide  for  the 
"number,  qualifications,  and  compensation"  of  municipal  court 
judges. 


pro-rata 
vacation 


must  therefore 
payment  to  the 
accrued  within 


conclude  that  there  is  no  authority  for 
estate  of  a  deceased  judge  for  unused 
the  year  of  death.   You  are  so  advised. 


Very  truly  yours. 


THOMAS  M.    O'COKNOR 
City  Attorney 
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Letter  Opinion  No,  75-131 


December  23,  1975 


Mr.  Gilbert  H.  Boreman,  Clerk  ^"  .  ■ 

Board  of  Supervisors 

235  City  Hail 

San  Francisco,  California  94102 

Subject:   Redevelopment  Agency;  Forfeiture  of 
Office  by  Member  Thereof  by  Reason 
of  Failure  to  Maintain  Status  as  Elector 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  of  November  25,  1975, 
wherein  you  advise  that  Supervisor  John  L.  Molinari  has 
requested  my  opinion  as  to  whether  the  failure  of  a  member  of ^ 
'the  Redevelopment  Agency  of  the  City  and  County  to  maintain  his 
status  as  a  registered  voter  of  said  City  and  County  would  con- 
stitute a  forfeiture  of  office  in  view  of  the  fact  that  section 
33110  of  the  Health  and  Safety  Code  requires  that  persons 
appointed  as  members  of  a  redevelopment  agency  be  resident 
electors  of  tiie  community  in  which  said  agency  operates. 

A  careful  review  of  the  provisions  of  the  Community 
Redevelopment  Law  (Health  and  Safety  Code,  §S  330  00-3373y)  reveal 
nothing  therein  relating  to  the  forfeicure  of  office  of  a  member 
of  a  redevelopm.ent  agency  (Cf .  :  Health  and  Safety  Code,  :j34272, 
which  provides,  in  part,  that  if  a  tenant  commissioner  of  a  hous- 
ing authority  ceases  to  be  a  tenant  of  said  authority,  ho  snail 
be  disqualified  as  a  comniissioner  and  another  tenant  shall  bo 
appointed  to  fill  the  unexpired  term) .   The  only  provision  of  the 
Community  Redevelopment  Law  relating  to  removal  from  office  of  a 
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redevelopment  agency  member  is  found  in  section  33115  of  the 
Health  and  Safety  Code  which  provides  that  any  member  may  be 
removed  by  the  appointing  officer  for  inefficiency,  neglect 
of  duty,  or  misconduct  in  office.   A  review  of  other  pertinent 
provisions  of  general  state  law  reveals  no  basis  for  the 
proposition  that  failure  of  a  public  officer  to  maintain  his 
status  as  a  registered  voter  constitutes  a  forfeiture  of 
office.   Section  300  0  of  the  Government  Code  provides  that  an 
officer  forfeits  his  office  upon  conviction  of  designated 
crimes  as  specified  in  the  Constitution  and  laws  of  the  State. 
Section  1021  of  the  Government  Code  provides  that  a  person  is 
disqualified  from  holding  any  office  upon  conviction  of  the 
crimes  referred  to  in  section  3  00  0  of  the  Government  Code. 
Section  1770  of  the  Government  Code  enumerates  the  events  caus- 
ing a  vacancy  in  office  before  the   expiration  of  the  term  for 
said  office;  but  there  is  no  provision  therein  with  respect  to 
an  officer's  status  as  a  registered  voter  in  the  community  in 
which  he  holds  office. 

In  view  of  the  foregoing  and  particularly  in  viev/  that 
there  is  no  statutory  authority  for  the  proposition  that  the 
failure  of  a  member  of  a  redevelopment  agency  to  maintain 
status  as  a  registered  voter  in  his  community  constitutes  a 
forfeiture  of  office,  it  is  my  opinion  that  the  existence  of  such 
facts  would  not  constitute  such  a  forfeiture. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  75-132 


December  29,  1975 


Honorable  John  Jay  Ferdon 

District  Attorney 

Hall  of  Justice 

880  Bryant  Street 

San  Francisco,  CA.  94103 

Subject:  Whether  the  Expense  Incurred  by  the 
District  Attorney  in  Representing 
an  Assistant  District  Attorney  in 
Proceedings  Before  the  State  Bar 
is  a  Proper  Charge  Against  the  City 
and  County 

Dear  Mr.  Ferdon: 

This  is  in  response  to  your  letter  wherein  you  have  asked 
for  my  opinion  in  regard  to  whether  the  cost  of  transcripts, 
briefs  and  special  attorney  fees  incurred  in  the  defense  of  one 
of  your  Assistant  District  Attorneys  in  disciplinary  proceedings 
before  the  State  Bar  of  California  is  a  legal  and  proper  charge 
against  the  City  and  County  of  San  Francisco. 

In  your  letter  you  indicate  that  the  proceedings  before  the 
State  Bar  arose  out  of  the  prosecution  of  a  conspiracy  to  commit 
murder  case  which  was  being  prosecuted  by  one  of  your  prosecutors. 
During  the  preparation  for  trial,  the  prosecutor  interviewed  and 
subpoenaed  a  prospective  witness.   Unknown  to  the  prosecutor,  the 
witness  was  himself  a  defendant  in  another  pending  case. 


,'J 

C\J 

.^j 

_ 

_ 

^o 

J 

ul 

UL_ 

'-^ 

^ 

o 

-)L_ 

J 

^ ) 

J- 

J 

JCJ 

1 

C5 

X3 

">— 

.U 

"  :. 

■  ■— 

'' 

CO 

( — 
en 

Letter  Opinion  No.  75-132 
Honorable  John  Jay  Ferdon  '      2  December  29,  1975 


The  witness's  attorney  complained  to  the  trial  judge  that 
the  prosecutor  was  guilty  of  unethical  conduct.  After  the  wit- 
ness testified,  the  trial  judge  found  that  no  unethical  conduct 
had  occurred. 

The  attorney  for  the  witness  then  filed  a  complaint  against 
the  prosecutor  with  the  State  Bar.   This  complaint  resulted  in 
proceedings  before  the  State  Bar,  consisting  of  two  discovery  hear- 
ings, an  appearance  before  the  screening  committee,  a  three  day 
trial,  the  preparation  and  filing  of  extensive  legal  briefs,  as 
well  as  oral  argument  before  the  statewide  Disciplinary  Board. 
In  addition  to  your  office  defending  the  prosecutor  in  the  fore- 
going proceedings,  you  state  that  it  was  also  necessary  to  engage 
as  co-counsel  an  attorney  who  was  a  specialist  in  such  matters. 

Just  recently  the  State  Bar  concluded  the  matter  with  a 
determination  that  the  prosecutor  had  not  acted  unethically  in 
the  performance  of  his  duties. 

You  further  indicate  in  your  letter  that  the  serious  con- 
sequences of  such  charges  to  the  professional  reputation  and 
future  of  the  prosecutor,  as  well  as  the  chilling  impact  upon 
other  members  of  your  staff  in  the  carrying  out  of  their  prosecu- 
torial duties,  required  that  you  defend  the  prosecutor. 

The  State  Bar  is  a  public  corporation  created  by  the  Leg- 
islature as  an  administrative  arm  of  the  Supreme  Court  for  the 
purpose  of  assisting  in  matters  of  admission  and  discipline  of 
attorneys.   Its  disciplinary  proceedings  are  administrative. 
(See  Esmlie  v.  State  Bar  (1974)  11  Cal.3d  210,  224-226.) 

Under  Section  995o6  of  the  Government  Code  a  public  entity 
such  as  the  City  and  County  "may  provide  for  the  defense  of  an 
administrative  proceeding  brought  against  an  employee  or  former 
employee  if; 

"(a)   The  administrative  proceeding  is  brought 
on  account  of  an  act  or  omission  in  the  scope  of 
his  employment  as  an  employee  of  the  public  entity; 
and 

"(b)   The  public  entity  determines  that  such 
defense  would  be  in  the  best  interests  of  the  pub- 
lic entity  and  that  the  employee  or  former  employee 
acted,  or  failed  to  act,  in  good  faith,  without 
actual  malice  and  in  the  apparent  interests  of  the 
'public  entity," 
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If  a  defense  is  provided  it  may  be  provided  by  the  public 
entity's  own  attorneys  or  by  employing  other  counsel  for  this 
purpose.  All  of  the  expenses  of  providing  a  defense  are  proper 
charges  against  the  public  entity  and  cannot  be  recovered  from 
the  employee  defended.   (Government  Code  Section  996.) 

The  foregoing  sections  are  of  general  application  and  are 
binding  upon  all  public  entities,  including  charter  cities.   (See 
Sinclair  v.  Amebergh  (1964)  224  Cal.App.2d  595,  598-599.) 

The  reason  for  the  statute  providing  for  the  defense  of 
public  employees  by  the  public  entity  is  set  forth  in  Sinclair 
Vo  Arnebergh,  supra ,  274  Cal.App.2d  at  page  599,  which  in  my 
opinion  is  applicable  as  to  prosecutors  as  follows: 

"The  reason  for  the  rule  is:  'The  duties  of  • 
policemen  are  performed  for  the  benefit  of  the 
public,  and  the  public  is  directly  concerned  in 
preserving  and  protecting  these  officers  from  the 
hazard  cf  death  or  bodily  injuries  to  which  the 
performance  of  their  official  duties  expose  them. 
Aside  from  any  considerations  purely  personal  to 
the  officer,  it  is  for  the  public  good  that  these 
officers,  as  instruments  through  which  the  city 
performs  its  functions,  shall  be  shielded  from 
the  personal  hazards  which  attend  the  discharge 
of  their  official  duties.'   (City  of  Corsicana 
v.  Babb  (TeXoCom.App.)  290  S.W.  736,  73/.)   ^th 
such  protection  afforded,  the  public  can  expect 
that  its  laws  will  be  zealously  enforced  without 
any  hesitation  occasioned  by  considerations  of 
possible  personal  involvement  in  defending  re- 
sulting litigation." 

It  would  appear  from  your  letter  that  the  circumstances 
presented  come  within  the  conditions  for  providing  a  defense 
set  forth  in  Government  Code  Section  995.6,  in  that  the  admin- 
istrative proceeding  was  brought  on  account  of  an  act  in  the 
course  of  the  prosecutor's  duties,  that  he  acted  in  good  faith 
and  without  malice,  that  the  act  complained  of  was  done  in  the 
apparent  interests  of  the  City  and  County  in  the  prosecution 
.of  a  criminal  charge  and  that  the  defense  is  in  the  best 
interests  of  the  City  and  Coxmty  in  order  that  members  of  your 
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staff  can  carry  out  their  duties  vigorously  without  fear  of 
personal  involvement,  in  defense  of  resulting  proceedings  and 
damage  to  their  professional  reputations. 

Consequently,  it  is  my  opinion  that  the  expenses  of  the 
defense  of  one  of  your  prosecutors,  including  the  retention  of 
special  counsel,  before  the  State  Bar,  under  Sections  995.6 
and  996  of  the  Government  Code,  would  be  a  legal  and  proper 
charge  against  the  City  and  County. 

Very  truly  yours. 


THOMA.S  M.    O'CONNOR 
City  Attorney 
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December  29,  1975 


Honorable  Quentin  L.  Kopp 

Supervisor 

235  City  Hall 

San  Francisco,  GA.  94102 

Subject:   Legality  of  Repeal  or  Modification  of  Certain  Charter 
Provisions  Relating  to  Retirement  Benefits 

Dear  Supervisor  Kopp: 

You  have  requested  my  opinion  "as  to  whether  nevj  charter 
amendments  can  be  adopted  by  the  voters  constitutionally,  and  in  al] 
other  respects  legally,  to  repeal  the  provisions  of  Proposition  E 
(passed  in  the  November  1973  election),  and  Proposition  M  (passed 
in  the  November  1974  election)." 

Although  your  request  refers  to  "repeal"  of  the  amendments 
.adopted  as  a  result  of  the  passage  of  the  propositions  to  which  you 
allude,  it  appears  that  your  request  contemplates  the  modification 
of  the  current  Charter  provisions  in  such  a  way  as  to  eliminate  the 
effect  of  the  amendments  previously  adopted  and  thereby  cause  the 
retirement  plans  involved  to  revert  to  the  benefit  structure  in 
effect  immediately  prior  to  the  adoption  of  the  amendments  effected 
by  Propositions  E  and  M.   This  would  be  accomplished,  of  course,  not 
by  simply  repealing  any  existing  provision,  but  rather  by  an  amend- 
ment of  existing  provisions  by  their  deletion  and  the  substitution 
of  new  provisions  identical  to  those  in  effect  prior  to  the  passage 
of  the  propositions  in  question. 

It  is  a  fundamental  principle  of  constitutional  law  that  the 
amendment  or  repeal  of  a  law  is  ineffective  as  to  acts  done  and 
cannot  operate  to  divest  a  person  of  rights  or  to  prejudice  a 
person's  rights  acquired  under  the  amended  or  repealed  law.   (  See 
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Mc.:^illin,  Municipal  Corporations,  Third  Edition,  Vol.  6  pp.  185,  196 
276.)   Retirement  and  death  benefits  provided  under  a  public  pension 
plan  are  part  of  the  contract  of  employment  and,  upon  acceptance  of 
the  employment  by  the  employee,  a  vested  contractvial  right  arises. 
(Drydcn  v.  Board  of  Pension  Coninirs .  ,  6  C.2d  575,  579.)   Therefore, 
any  attempt  to  modify  or  alter  retirement  or  death  benefits  under 
a  public  pension  plan  is  subject  to  the  limitations  and  restrictions 
imposed  by  the  foregoing  constitutional  principle. 

The  validity  of  any  proposed  modification,  alteration  or  repeal 
V7ill  depend  upon  the  status  of  the  persons  affected  by  the  proposed 
change.  Thus,  the  validity  vol  non  of  any  attempted  change  in 
retirement  benefits  V7ill  depend  upon  v/hether,  on  the  effective  date 
of  the  proposed  change,  the  person  involved  is  (1)  an  employee  ^7ho 
is  already  retired  and  receiving  benefits  under  the  retirement  plan, 
(2)  an  active  employee  and  member  of  the  retirement  plan,  or  (3) 
not  yet  an  employee  and  therefore  not  yet  covered  under  the  retire- 
ment plan. 

With  respect  to  persons  v;ho  are  in  a  retired  status  and 
receiving  benefits  under  a  public  retirement  plan,  their  pension 
rights  may  not  be  changed  to  their  detriment  by  a  m.odif  ica  tion, 
alteration  or  repeal  enacted  subsequent  to  the  effective  date  of 
their  retirement.   (Abbott  v.  City  of  Los  Angeles,  50  C.2d  433; 
Terry  v.  City  of  Berkeley,  41  C.2d  69?;  English~v".  City  of  Long 
Bcacn,  126  C.A.2d  414.)   Where  benefits  are  increased  after  re- 
tirement,  unless  a  contrary  intention  plainly  appears,  retirees 
under  the  pension  plan  are  entitled  to  receive  any  increase  in 
benefits  which  may  be  provided.   (Sv7eosey  v.  L. A.  County  Peace 
Officers'  Retirement  Board,  17  C.2d  356;  Jorgonsen  v.  Cranston, 
211  C.A.2d  292]  City  of  Do^-mey  v.  Board  of  Administration,  47 
C.A,3d  621. 

With  respect  to  persons  who  are  active  employees  and  covered 
by  a  pension  plan,  it  is  clear  that  a  right  to  a  futvire  pension 
vests  in  them  upon  their  entering  employment  V7ith  the  public  agency 
and  rendering  substantial  services.   Therefore,  an  attempted  repeal 
of  all  pension  provisions  by  the  public  agency  is  an  impairment  of 
its  contractual  obligation  to  its  employees  vjho  have  performed  service 
under  the  pension  lav7  and  who  have  acquired  a  vested  right  therein. 
Such  an  attempted  repeal  is  unconstitutional  and  ineffective  as  to 
such  employees.   (Korn  v.  City  of  Long  Bench,  29  C.2d  .348.)   However, 
the  amount,  terms  and  conditions  of  an  employee's  pension  benefits 
may  be  altered  or  modified  prior  to  his  retirement  without  violating 
his  vested  right.   (Kern  v.  City  of  Long  Beach   supra.)   Thus,  modi- 
fications or  alterations  may  be  made  in  a  pension  plan,  for  the  purpose 
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of  keeping  the  pension  system  flexible  to  permit  adjustments  in 
accord  v;ith  changing  conditions  and  at  the  same  time  maintain  the 
integrity  of  the  system.   However,  in  'order  to  modify  or  alter 
constitutionally  and  validly  the  potential  pension  benefits  of 
current  members  of  the  retirement  plan,  the  proposed  change  must 
be  reasonable,  that  is,  it  must  bear  some  material  relation  to  the 
theory  of  a  pension  system  and  its  successful  operation  and  changes 
in  a  pension  plan  vjhich  result  in  a  disadvantage  to  current  members 
must  be  accompanied  by  comparable  new  advantages.   Ultimately,  it 
is  for  the  courts  to  determine  upon  the  facts  of  each  case  whether 
a  contemplated  change  in  pension  benefits  is  reasonable  and  valid. 
It  is  clear,  however,  that  any  contemplated  modification  which  sub- 
stantially decreases  an  employee's  pension  rights  without  providing 
any  commensurate  new  benefit  will  be  declared  unreasonable  and 
invalid.   (Allen  y.  City  of  Long  Beach.  45  C.2d  128;  Abbott  v.  City 
of  Los  Angelas,  50  C.Zd  438;  Adier  v~Cit:y  of  Pasadena,  5'/  0. 2d  '609: 
see  also  Citv  of  Dov/nev  v.  Board  ot  Administration, 4/  C.A.  3d  621, 
631-633.)  ~~  '      — — —       — — 

With  respect  to  persons  who,  at  the  time  of  the  proposed  modifi- 
cation, alteration  or  repeal,  have  not  yet  been  employed  and  have 
not  therefore  become  covered  under  the  retirement  plan,  such  persons 
are  entitled  only  to  such  retirement  benefits  as  are  provided  under 
the  pension  system  at  the  time  they  do  become  members  of  the  system 
and  as  may  be  provided  thereafter  by  proper  modification  of  the  retir 
ment  plan.   (Estes  v.  Citycf  Richmond,  249  C.A.2d  533;  V/hitmire  v. 
City  .of  Eureka,  29  C.A.3d  23.^ 

With  the  foregoing  principles  in  mind,  I  turn  now  to  a  considera 
tion  of  their  application  with  respect  to  an  attempted  repeal  of  the 
amendments  made  by  the  passage  of  Proposition  E  (November  1973  electi 
and  Proposition  M  (November  1974  election.) 

Proposition  E.  amended  Section  8.509  of  the  Charter  so  as  to 
increase  benefits  for  "miscellaneous"  members  of  the  Retirement 
System  effective  January  1,  1974.   Commensurate  increases  in  the 
contributions  required  of  such  members  also  became  effective  July  1, 
1974.   Proposition  E  also  increased  the  benefits  payable  to  former 
"miscellaneous"  members  v;ho  retired  as  members  under  Section  8,509. 
The  amendments  contemplated  in  your  request  for  opinion  would  cause 
the  retirement  plan  provided  under  Section  8.509  to  be  revised  so  as 
to  provide  benefits  at  the  level  in  effect  immediately  prior  to 
January  1,  1974.   This  of  course,  would  be  a  substantial  reduction 
in  benefits  as  compared  to  those  now  in  effect  as  a  result  of  the 
passage  of  Proposition  E.   Such  an  attempted  reduction  in  benefits 
would  be  contrary  to  the  principles  discussed  above  with  respect  to 


Letter  Opinion  No.    75-133 


Hon,    Quentin  L.    Kopp  ^  -4-  29   December   1975 

f 

/ 

the  modification  or  alteration  of  public  pension  plans,  and,  there- 
tore,  would  be  invalid  as  to  any  person  who,  prior  to  the  effective 
date  o±  tne  aracndmg  legislation,  V7as  a  member  of  the  Retirement 
System  under  Section  8.509  or  was  retired  pursuant  to  the  provisions 
of  Section  3.509. 

Proposition  M  created  entirely  new  retirement  plans  for  members 
°t,^Y''^   Police  and  Fire  Departments,  respectively,  effective  July  1, 

1     tiN--'-   f^  plans  will  hereinafter  be  referred  to  as  "the  new 
plans.  )   The  benefits  provided  under  the  new  plans  are  f^reater  than 
those  provided  under  the  retirement  plans  in  effect  for  members  of 
the  Police  and  Fire  Departments  immediately  prior  to  July  1   1975 
(These  plans  will  hereinafter  be  referred  to  as  "the  old  plans.")* 
Proposition  M  provided  that  all  Police  and  Fire  members  first 
employed  on  or  after  July  1,  1975  would  be  covered  under  the  new 
plans.   In  addition,  all  persons  covered  under  the  old  plans  were 
accorded  the  right  to  elect  to  be  members  under  the  new  plans 
effective  July  1,  1975.   I  am  advised  by  the  Retirement  System 
tnat  all  eligible  members  of  the  Fire  Department  and  all  elif^ible 
members  of  the  Police  Department,  except  one,  elected  to  come  under 
tne  new  plans.   Consequently,  all  those  electing  the  new  plans,  and 
all  those  members  of  the  Police  and  Fire  Departments  first  employed 
after  July  1,  1975,  are  covered  under  the  new  plans.   Some  members 
of  the  Police  and  Fire  Departments  have,  of  course,  retired  since 
July  1,  1975,  and  are  receiving  benefits  in  accordance  with  the 
provisions  of  the  new  plans.   Amendment  of  the  provisions  enacted 
as  the  result  of  the  passage  of  Proposition  M,  so  as  to  provide 
benefits  at  the  levels  provided  in  the  old  plans  v/ould,  of  course, 
result  in  a  substantial  reduction  in  benefits.   Such  an  attempted' 
reduction  in  benefits  v.'ould  again  be  contrary  to  the  principles  dis- 
cussed above,  and,  therefore,  vjould  be  invalid  as  to  any  person  who, 
pr3.or  to  the  effective  date  of  the  amending  legislation,  v;as  covered 
under  the  new  plans  or  was  retired  under  the  new  plans. 

In  conclusion,  therefore,  any  modification  of  the  provisions 
enacted  by  the  passage  of  Proposition  E  or  Proposition  M  which  would 
result  in^ a  reduction  in  benefits  would  be  valid  only  as  to  those 
persons  v/uo  became  members  of  the  Retirement  System  at  a  date  sub 
qucnt  to  the  offecLive  date  of  the  charter  amendment  ef  f  cctua  tin'^ 
such  modification. 

You  are  advised  accordingly. 

Very  truly  yours, 

TIIOM^\S  M,  O'COKIIOR 
City  Attorney 
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